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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


ACCIDENT. | 


$123. AccrEnt.— What Constitutes within the Pulicy.—Ques- 
tion of Fact.—Proximate Cause of Death—In an action on an 
accident insurance policy the question whether deceased was 
injured by jumping from a platform as alleged, is a question of 
fact for the jury to determine from all the circumstances of the 
case.as shown by the evidence. The term “ accidental,” as used 
in an accidental policy, is used in its ordinary sense, and means 
“happening by chance, unexpectedly, or not as expected.” An 
injury that is internal may afford external indications or evi- 
dences, which are visible signs of the injury within the meaning 
of such term as used in an accident policy. In an action on 
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an accident policy where it is shown that tue deceased sus- 
tained an accidental injury to an internal organ, and that 
necessarily produced inflammation, and that produced a dis- 
ordered condition of the injured part, whereby organs of the 
body could not perform their natural and usual functions, and 
in consequence the injured person died, the original injury will 
be considered as the proximate and sole cause of death; but 
if an independent disease or disorder, not necessarily produced 
by the injury, supervened upon the injury, or if the alleged 
injury merely brought into activity a then existing but dormant 
disorder or disease, and death resulted wholly or in part from 
such disease, the injury cannot be considered the sole and proxi- 
mate cause of death. 

Barry vs. U. S. Mut. Accident Association. 

Rep’d Jour’), p. €03. Wis U.8.C.C. 
BENEFICIARIES. 

§ 124. Lirr.— Construction of Policy as to Wife and Chil- 
dren.— Effect of. Will—The policy provided that the sum 
collected on assessment should be paid to his wife M. and 
children, or their legal representatives. Held, That the children 
of a former marriage were entitled to share in the distribution 
as beneficiaries. The name of the wife is descriptive of the 
person and not a designation of whose children are intended. 
Held, That the provisions of a subsequent will of insured can- 
not aid in interpreting the policy where the will simply directed 
a division of this property beween his wife, his children by the 
first marriage, and a step-son. 

Koehler et al. vs. Cevtennial Life Association. 


Rep'd Jour'l, p. 619. Iowa S. C. 


BENEVOLENT SOCIETY. 


$125. Lire.—Is a Life Company within the Statute.-—Uvau- 
thorized Business.—The Ancient Order of United Workmen is to 
be regarded as a life insurance organization, and as the 
supreme lodge organized in Kentucky has not the guaranteed 
capital required by code Iowa, § 1,160,it could not do business 
in Iowa, and the grand iodge of that State was not bound to 
obey its mandates in relation to the relief law; and the pro- 
visional grand lodge, formed after the suspension of the grand 
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lodge for a refusal so to do, is not to be considered as the grand 
lodge of Iowa, and as such entitled to all the rights, privileges, 
and franchises of the order. 

State vs. Bankers’ Ass’n., 23 Kan., 499; Folmer’s Appeal, 87 Pa. St., 
133 ; Masons’ B. Soc. vs. Winthrop, 85 IIl., 537; Same vs. Baldwin, 86 
Tll., 479 ; State vs. Citizens’ Ass’n., 6 Mo. App., 163; Bolton vs. Bolton, 
73 Me., 299. Lamphere vs. Grand Lodge A. O. U. W., 47 Mich., 429 ; 


s. c., 11 N. W. Rep., 268; Grand Lodge A. O. U. W. vs. Stepp, 14 Pittsb., 
Leg. J., 164. 


State vs. Miller, 
Pep’d Jour 1, p. 611. Iowa S. C. 
BENEVOLENT SOCIETY. 


§ 126. Lire.— When Assesyment is not Binding.—Where the 
assessment in a benevolent order was not made in the manner 
required by the constitution and rules, on a subordinate lodge, a 
notice from the secretary of the latter, calling for the payment of 
a death-claim for which the assessment should have been made, 
is not binding upon the membets, and a failure to respond to 
such notice will not forfeit the rights of the member. A mem- 
ber is not bound by usages and customs of the order in regard to 
assessments, of which he is not shown to have had knowledge. 


Underwood vs. Iowa Legion of Honor. 
Rep’d Jeaur’), p. 628. Towa 8. C. 
CANCELLATION. 

$127. Fire.—Proof of.—Authority of Agent.—An offer which 
relates to the attempted surrender and cancellation of the policy 
and contains no offer to prove any authority in the agent to re- 
ceive and cancel the policy, was inadmissible. A power to re- 
ceive applications, premium-notes, and cash premiums, does not 
include a power to cancel policies. Nor is the offer helped by 
showing that the policy was sent by the agent to the company as 
@ surrendered policy, unless the company accepted it as such. 


Jacobs rs. Susquehanna Mut, F'. Ins. Co. 
Rep’d Jour’, p. 633. [Pa. 8. C. 


EVIDENCE. 


§ 128. Fire.—Overvaluation, Knowkdge of <Agent.—Reading 
yf Paper.—Admission of Immaterial—On Former Trial.—After 
Cross-examination.—In an action on a policy of insurance, where 
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the defonse is overvaluation, it is competent for the plaintiff to 
prove that insurance was effected the year previous on the same 
property in another company, through the same general agents 
by whom the policy in suit was issued, and that before the 
former policy was issued an agent examined and valued the 
property, although such agent was not the agent of the defend- 
ant company. Such evidence is admissible, not on the ground 
of binding the defendant with the knowledge acquired by such 
agent, but to show what information the general agents were in 
possession of when they issued the policy in suit. The court 
may permit a paper to be read in evidence before its execution 
has been proved, when the party introducing it undertakes, at a 
subsequent time, to prove the execution. Where concurrent 
insurance is effected in different companies, all represented by 
the same general agent, an examination and valuation made by 
a subordinate agent of one of the insurers, is admissible in evi- 
dence against all who act on his report, and the same rule 
applies to successive insurance in different companies. The 
admission of immaterial evidence cannot be assigned as error. 
It is incompetent to prove what a witness swore on a former 
trial, when the witness can himself be put on the stand. Where 
a witness has been questioned in regard to certain matters in his 
examination in chief, it is discretionary with the judge whether 
he will allow further questions to be asked the witness in regard 
thereto, after the cross-examination has been completed. Re- 
fusal to allow further testimony after the case has been closed, 
is matter of discretion and not subject to review. 
Dupree vs. Virginia Home Ins. Ov. 
Rep’d Jour’l, p. 577. 


INSURABLE INTEREST. 


§ 129. Fire.—Of Lessee—Where the building insured was 
erected by the lessees, with an agreement on the part of the 
lessor to buy at the termination of the lease, the lessees had an 
insurable interest, and were entitled to recover for the loss. 

Allen et al. vs. Sun Mutual Ins, Co. 


Rep’d Jour'l, p. 575. La. 8. C. 
OTHER INSURANCE, 


$130. Fire.—Knowledge of Agent a Waiver of Forfeiture.— 
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The applic tion which was a warranty, was silent ag to the effect 
of other iusurauce, and a question therein as to what other 
insurance existed ‘wus not answered. The application was made 
through a soliciting agent who was authorized to deliver policies 
and receive premiums, but not to fill blank policies. The policy 
provided that it should be void in case of other insurance not 
made known. The agent was informed that other insurance 
would be applied for when the application was made, and was 
afterwards notified that it had been procured and requested to 
notify the company, in all of which he acquiesced. Held, That 
the knowledge and conduct of the agent was a waiver of 
forfeiture. 


Citing and discussing Western Ins. Co. vs. Riker, 10 Mich., 27.), and 
Security Ins. Co. vs. Fay, 22 Mich., 467 ; Allemania Fire Ins. Co. vs. Hurd, 
37 Mich., 11; Westchester Fire Ins. Co. vs. Earle, 33 Mich., 143. 

Kitchen vs. Hartford Fire Ins. Co. 

Rep’d Jour’l, p. 594. Mick. 8. C. 


PRACTICE 


§ 131. Fine.—Continuance.—Issues when Sufficient.—Charge. 
—The granting or refusing a continuance is entirely discretion- 
ary with the presiding judge, and cannot be assigned for error on 
appeal. Issues which embrace all the substantial matters of 
defense developed in tue pleading and necessary to a determina- 
tion of the action, are sufficient. When requested to do so in 
apt time, the judge must put in writing so much of his charge as 
embodies principles of law, but he cannot be forced to put the 
recapitulation of the evidence in writing. It is not error in the 
judge to omit to charge the jury upon matters of law which car 
only arise upon the verdict, and have no bearing on the questions 
to be considered by the jury. 


Dupree vs. Virginia Home Ins. Co. 
9g 


PREMIUM-NOTE. 


§ 133. Fire.—Altachment «f Assessment.—A premium-note is 
not an absolute obligation until assessment has been made and 
notice given. Attachment therefore cannot be maintained for an 
unpaid assessment of which no notice had been given. 


Appeal of Susquehanna Mut. F. Ins. Co. 
Rep'd Jour’l, p. 631. 
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PREMIUM-NOTE. 


§ 133. Fire.—Verhal Agreement of Agent as to Assessment.— 
In a suit by a mutual assurance company against one of its mem- 
bers, for an assessment, defendant alleged that the assessment 
should be upon the basis of $30 cash, as that was the way the 
agent had agreed on. Held, That this verbal agreement with the 
agent was not effective, as the application contained a pcsitive 
stipulation that the company was not bound by any statement 
unless inserted in the application in writing. 


Jacobs vs. Susquehanna Mut. F. Ins. Co. 


RISK. 


$134 Fire.—ZIncrease of by Tenant.—Question for Jury.— 
Where a tenant, without the knowledge or consent of his land- 
lord, performs an act which increases the insurance risk on the 
premises held by him, contrary to the stipulation of the policy ; 
Held, That the fact that the act was that of the tenant, and even 


unknown to the landlord, was no excuse for the infringement of 
the covenants in the policy, and that the latter could not recover 
against the company. The question whether the temporary use 
of a steam thresher did increase the risk was properly left to 
the jury. 


Diehl vs. Adams Co. Mut. Ins. Co., 8 P. F. Smith, 443. 

Long vs. Beeber. 

Rep'd Jour’l, p. 622. 

VALUATION. 

§ 135. Fire.—Efct (f Excessive through Mistake.—In order 
to work a forfeiture of the right of recovery, the overvaluation 
in an insurance policy must be a clear one, but it is not neces- 
sary that it be intentional and fraudulent to vitiate the policy. 
The effect is the same if done by mistake, and overvaluation of 
the agent is imputable to the principal. 


Mitchell vs. Zimmerman, 4 Texas, 73; Henderson vs. R. R. Co., 17 
Texas, 560. 


Home Ins. Co. vs. Eakin. 


Rep’d Jour’l, p. 569. Texas C. A. 
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VALUATION. 


$136. Fire.—Statements in Applicatiorz.—The strict accuracy 
required in applications for insurance, in order to bind the in- 
surer, is in the statement of facts, and not matters of opinion as 
to the value of the property, unless intended to obtain some un- 
fuir advantage. 

Jeffries vs. Life Insurance Co., 22 Wall., 47; Aitna Life Ins. Co. vs. 
France, 91 U. S., 510; Bobbitt vs. L. & L. & G. Ins. Co., 76 N. C., 70. 


Dupree vs. Virginia Home Ins. Co. 
—§§ 128, 131. 


WATCHMAN, 


§ 137. Fire.— What is no! Sufficient Compliance with the Pol- 
icy.—A provision in a policy of fire insurance requiring the as- 
sured to employ a watchman tu be in and upon the premises, 
day and night, during such time as the insured works were idle, 
is not complied with if such watchman, during the night, slept 
in a building located across the road from the insured premises, 


and about one hundred feet distant therefrom. Such result fol- 
lows, although the watchman kept a watch-dog in the insured 
building, which had the whole range of the building on the in- 
side, and was accustomed to bark loudly when any stranger ap- 
proached. Ina complaint on such policy an allegation that a 
watchman was employed by the plaintiff in and upon the prem- 
ises day and night, and was upon the premises at the time of the 
fire, is sufficiently denied by an answer, which denies that a 
watchman was in and upon the premises day and night, and 
avers that at the time of the fire, and for more than two hcurs 
prior thereto, no watchman was in and upon the premises. 


Trojan Mining Company vs. Firemen’s Ins. Co. 


Rep’d Jour’l, p. 625. 
WIFE’S POLICY. 


$138. Lire.—Title in case of Divoic:.—KEffeet of Mistake.— 
A took out a policy on his wife’s life, payable in four years to 
her if living, and if not living to himself. He paid the pre- 
miums, retained the policy, and received payments made upon 
it. She was living at the maturity of the policy, but had filed a 
petition for divorce. A statute provided, “ Any policy or policies 
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of insurance or part thereof which shall not exceed in the aggre- 
gate the sum of ten thousand dollars, made by an insurance 
company on the life of any person and expressed to be for the 
benefit of a married woman, whether effected by herself or by 
her husband, or by any other person on her behalf, shall inure 
to her separate use and benefit, independently of her husband, 
and of his creditors and representatives, and also independently 
of any other person effecting the same on her behalf, his cred- 
itors and representatives, and such policy may be sued in the 
name of the person beneficially interested therein, or in the name 
of the representative of such person.” Held, That the wife was 
entitled to the amount due on the policy at its maturity. 
Landrum vs. Knowles, 22 N. J. Eq., 594; Ricker vs. Charter Oak Life 


Ins. Co.; 27 Minn., 193, 195 ; Fowler vs. Butterly, 78 N. Y., 68; Pilcher 
vs. N. Y. Life Ins. Co., 33 La. An., 322, 330. 


The husband claimed that he had taken the policy out for his 
own benefit, and supposed it was payable to himself. Held, 
That there is ordinarily no remedy for such a mistake if the 
other parties be not to blame, and here no circumstances are al- 
leged to take that case out of the ordinary rule. 


Blackburn’s Case, 8 DeG. M. & G., 177; Rashdall vs. Ford, L. R., 2 
Eq., 750 ; Farley vs. Bryant, 32 Me., 474.483; Dill vs. Shahan, 25 Ala., 
694; Lanning vs. Carpenter, 48 N. Y., 408; Nelson vs. Davis, 40 Ind., 
366 ; Gerald vs. Elley, 45 Iowa, 222; Story’s Eq. Juris., 3 113, 116, 137; 
Kerr on Fraud and Mistake, 409, 428. 


Aitna Life Ins. Co. vs. Muson. 
Rep’d Jour’. p. 572, 





Home Insurance Comuany v3, Eak:n, 


REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED S!'4'TES 
SUPREME AND CIRCUIT COURTS, AND IN 'THE 
STATE SUPREME COURIS. 


From certified transcripts in our possession. 


COURT OF APPEALS OF TEXAS. 
Error from Lamar County. 


HOME INSURANCE COMPANY 
vs, 
R. E. EAKIN.* y 


In order to work a forfeiture of the right of recovery, the overvaluation in an 
insurance policy must be a clear one, but it is not necessary that it be in- 
tentional and fraudulent to vitiate the policy. The effect is the same if 
done by mistake, and overvaluation of the agent is imputable to the 
principal. ' 


Duprey and McDonatp, for Plaintiff in error. 
Hate and Batpwi, for Defendant in error. 


Hort, J. 
This suit was instituted in the county court of Lamar County by 
the defendant in error, upon a policy of insurance issued by the 
plaintiff in error, by the terms of which it insured the defendant in 


* From Texas Law Review. 





570 . Report of Decisions. [Aug., 


error against loss or damage by fire not to exceed the amount of 
$750, on a certain frame dwelling described in said policy. The 
petition alleged the total loss of the building by fire, and claimed 
damages for the full amount insured. 

The defense set up, inter alia, was that the insurance upon the 
property was procured by fraud; that the plaintiff, at the time he 
applied for the insurance, represented to the agent of the company 
that the building insured was worth $1,000, which representation 
was false, and was fraudulently made by plaintiff in order to 
obtain a greater amount of insurance on said property; that at 
the time the property and its value was unknown to the company 
or its agent; that the representations of plaintiff were relied and 
acted upon by the defendant company; that the overvaluation was 
gross; that the building, at the time it was insured as well as at 
the time it was burned, was not worth more than $400. 

Upon the trial there was a very great conflict in the evidence as 
to the value of the property destroyed. Plaintiff in error, it its 
fourth assignment of error, complains of the charge of the court 
relative to this matter, which charge is as follows: “I charge you, 
therefore, in this connection, that the overvaluation (if any) of the 
house, to avoid the policy, must have been a gross and clear over- 
valuation, or such as must be presumed to have been known by 
defendant and fraudulently and intenticnally made by him; hence, 
although you may believe from the evidence that the defendant did 
overvalue the house, if you further believe from the evidence that 
such overvaluation was not fraudulently and intentionally made by 
plaintiff, * * * you will find for plaintiff. 

Now, if the overvaluation of the house was so clear and gross 
as to be presumed to have been known and intended by the plaintiff 
and by him fraudulently made, evidently there is no room for an 
honest error on the part of the plaintiff. If to avoid a policy the 
overvaluation must have been made knowingly, intentionally, and 
fraudulently, and that the same was clearly and grossly such, then 
the charge is correct, otherwise it is not. What, then, is the law 
governing this question ? 

Mr. May, in his work on insurance, says: “ But the law will not 
here interest itself in trifling discrepancies and insignificant differ- 
ences such as may be readily accounted for by that natural ten- 
dency which self-interest always engenders. The overvaluation, in 
order to work a forfeiture of the right of recovery, must be a 
clear one—so clear that it is obvious at a glance, and cannot be 
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accounted for upon the principle that every man is naturally 
inclined to put a favorable estimate upon his own. It is not neces- 
sary that the overvaluation be intentional and fraudulent to have 
the effect of vitiating the policy. The effect is the same if it be done 
ky mistake, and overvaluation by the agent is imputable to the 
principal.” {May on Insurance (2 ed.), sec. 373.] 

And in Mitchell vs, Zimmerman (4 Texas, 79), Judge Wheeler 
says: “But, whether the party thus misrepresenting the facts knew 
them to be false, is wholly immaterial, for it has been justly said the 
affirmation of what one does not justly know or believe to be true, 
is equally, in morals and law, as unjustifiable as the affirmation of 
what is known to be positively false.” (Citing 1 Story’s Equity, sec. 
193; 9 Vesey, 21; see also Henderson vs. R. R. Co,, 17 Texas, 560.] 

In this connection notice must be taken that in the charge of the 
court as above quoted from the transcript, the word defendant ia 
used instead of plaintiff It is not necessary for us to indicate 
whether oy not this fact would authorize a reversal of the judgment, 
since it is not likely to occur on another trial. 

For the error in the charge of the court above indicated the judg- 
ment of the court below is reversed and the cause remanded. 


Reversed and remanded. 





Report of Decisions. 


SUPREME COURT OF RHODE ISLAND. 


AETNA LIFE INS. CO. 
vs. 
VOLNEY W. MASON er vx.* 


A took out a policy on his wife’s life, payable in four years to her if living, and 
if not living to himself. He paid the premiums. retained the policy, and 
received payments made upon it. She was living at the maturity of the 
policy, but had filed a petition for divorce. 

A statute provided ‘‘ Any policy or policies of insurance or part thereof which 
shall not exceed in the aggregate the sum of ten thousand dollars, made 
by an insurance company on the life of any person and expressed to be for 
the benefit of a married woman, whether effected by herself or by her hus- 
band, or by any other person on her behalf, shall inure to her separate use 
and benefit, independently of her husband and of his creditors and repre- 
sentatives, and also independently of any other person effecting the same 
on her behalf, his creditors and representatives, and such policy may be 
sued in the name of the person beneficially interested therein, or in the 
name of the representative of such person.” 

Held, That the wife was entitled to the amount due on the policy at its ma- 
turity. 


Louis L. Aneeut, for Complainant and Rexpondent, the trustee of 
Annie M. Mason. 
James C. Cotuiys, for Respondent Volney W. Mason. 


Durreg, C. J. 
It appears in this case that on October 31, 1879, the plaintiff com- 
pany issued its policy numbered 32,951, on the life of Annie M. 
Mason, wife of Volney W. Mason, payable by its terms to said Annie, 
on October 31, 1883, if then living, and, if dead, to said Volney; that 
the said Annie is still living, and that on October 31, 1883, the policy 


* Decision rendered, December 27, 1884, 
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matured and the sum of $517.57 became payable on it. It further 
appears that meanwhile the said Annie has filed petition for divorce 
from said Volney, that he has the policy, and that both he and she 
claim the amount due on it. In these circumstances, the plaintiff 
company has filed a bill of interpleader, and, under a decree of the 
court, has paid the amount into the registry of the court, and the 
said Annie by her trustee, duly appointed, and the said Volney have 
interpleaded in regard to it. The said Volney avers that without 
consulting said Annie he procured the policy for his own purposes, 
paying all that has been paid by way of premiums or otherwise, and 
that said Annie never expressed or intimated any desire in regard to 
it. He also avers that the policy was never given to said Annie, and 
was never in her possession, but was always kept by him; that the 
policy was originally for $2,500; that payments have been made from 
time to time, and always to himself, until the sum of $517.57 is all 
that remains due thereon; that said Annie never objected nor made 
any claim to said previous payments; that he has always supposed 
that the policy was payable according to its terms to him, except in 
case of his death, being payable in that case only to said Annie, an1 
that he procured the policy for his own benefit and not for the ben- 
efit of any other person, except in the case of his decease before it 
should fall due. As the case is presented, we are asked to decide 
whether these averments, supposing them to be true, make a case 
which entitles the said Volney to said $517.57. 

Our statute, Pub. Stat. R. I. cap. 166, § 21, provides as follows, to 
wit :— 


‘¢ Any policy or policies of insurance or part thereof, which shall not exceed 
in the aggregate the sum of ten thousand dollars made by an insurance com- 
pany on the life of any person and expressed to be for the benefit of a married 
woman, whether effected by herself or by her husband, or by any other per- 
son on her behalf, shall inure to her separate use and benefit, independently 
of her husband and of his creditors and representatives, and also ind-pendently 
of any other person effecting the same on her behalf, his creditors and repre- 
sentatives, and such policy may be sued in the name of the person beneficially 
interested therein, or in the name of the representative of such person.” 


We think it is quite clear that under this provision, in the absence 
of any fraud or mistake, the policy must be taken to have inured to 
the benefit of the said Annie according to its terms, notwithstanding 
that it was never delivered to her, but was retained by her busband 
and was payable to him in case of her death before the time for pay- 
ment. Hers was the primary right, he having no right if she sur- 
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vived the time for payment. Having survived, her right has become 
absolute. Indeed, the cases go far to show that this would have been 
the effect without the statute: Landrum vs. Knowles, 22 N. J. Eq., 
594; Ricker vs. Charter Oak Life Ins. Co., 27 Minn., 193, 195; Fowler 
vs. Butterly, 78 N. Y., 68; Pilcher vs. N. Y. Life Ins. Co., 33 La. An., 
322, 330. But even if, without the statute, it would be possible for 
said Volney, he having paid for the policy, to prove a resulting 
trust in his favor against its terms by oral testimony, we think it 
would not be permissible under the statute, the statute being so 
positive and explicit. Any other construction would make the 
statute a cover for fraud. 

Does the answer of said Volney show a case of fraud or mistake? 
There is clearly no fraud alleged. We do not think the answer 
shows a case for relief on the ground of mistake. It docs not allege 
that the policy differs in its terms from what the parties intended. 
It simply alleges that said Volney supposed it was payable to him 
according to its terms, and not to his wife, unless he died before it 
became payable. We do not see how he could possibly have sup- 
posed so, for he does not allege any ignorance of the terms, but if 
he did suppose so, he supposed so because he misunderstood the 
legal effect of plain and unambiguous words. There is ordinarily no 
remedy for such a mistake if the other parties be not to blame, and 
here no circumstances are alleged to take that case out of the ordi- 
nary rule: Blackburn’s Case, 8 DeG. M. & G., 177; Rashdall vs. Ford, 
L. R. 2 Eq., 750; Farley vs. Bryant, 32 Me., 474,483; Dill vs. Shahan, 
25 Ala., 694; Lanning vs. Carpenter, 48 N. Y., 408; Nelson vs. Davis, 
40 Ind., 366; Gerald vs. Elley, 45 Iowa, 222; Story’s Eq. Juris., 
§§ 113, 116, 137; Kerr on Fraud and Mistake, 409, 428. 

Our conclusion is that Annie M. Mason is entitled to the money in 
the registry of the court, and that a decree should be entered orders 
ing its payment to her. 


Decree accordingly. 





1885. } Allen, West & Bush ve. Sun Mut. In. Co. 


SUPREME COURT OF LOUISIANA. 


Appeal from the Civil District Curt for the Parish of Orleans. 


ALLEN, WEST & BUSH, 
vs, 


SUN MUTUAL INS. CO. 


Where the building insured was erected by the lessees, with an agreement on 
the part of the lessor to bny at the termination of the lease, the lessees had 
an insurable interest, and were entitled to recover for the loss. 


Mannixea, J. 

This suit is upon a policy of insurance for eighteen hundred dol- 
lars, the value of a gin-house, cotton press, gin stand, engine, sha‘t- 
ing and belting destroyed by fire. The value of the engine and 
boilers, $450, was eliminated from the demand on trial below, and it 
must submit to a further reduction beeause of the three-quarter 
country clause. 

The defense is a denial of ownership or any insurable interest in 
the insured, and nullity cf the policy by reason of the failure to dis- 
close the nature of his interest. 

The plaintiffs are a firm of New Orleans factors of 8. & T. L. Mor- 
row, a planting firm of Tensas. ‘The gin-house, etc., is on the Tensas 
plantation which was cultivated by the Morrows, and was insured by 
the plaintiffs for account of the planting firm. 

The Morrows were cultivating the plantation under a lease. They 
built the gin-house and their lessors were to buy it of them at a 
price to be agreed on at the termination of the lease. The fire oc- 
curred pending the lease. 
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There is testimony of a modification of this agreement, and of the 
impressions of the lessors of how the ownership stood or was to 
stand, and arguments thereon that if so and so was the agreement, 
then the ownership was in this or that one, but both the Morrows 
state the agreement was substantially as above, and they had the 
best means of knowing what it was. 

Upon the ascertainment of this fact, the defense collapses. They 
had an insurable interest and had truthfully disclosed it. 

It is therefore ordered and decreed that the judgment of the lower 
court is reversed, and that the plaintiffs now have judgment against 
the defendant for one thousand and twelve, 50-100 dollars, with legal 
interest from judicial demand, and for costs of both courts. 


Rehearing refused. 





Dupree vs. Virginia Home Ins. Co. 
} 


SUPREME COURT OF NORTH CAROLINA. 


Frsruary Term, 1885. 


SARAH A. DUPREE 
vs. 


VIRGINIA HOME INS. Co. 


The granting or refusing a continuance is entirely discretionary with the pre- 
siding judge, and cannot be assigned for errpr on appeal. 

In an action on a policy of insurance, where the defense is overvaluation, it is 
competent for the plaintiff to prove that insurance was effected the year 
previous on the same property in another company, through the same gen- 
eral agents by whom the policy in suit was issued, and that before the 
former policy was issued an agent examined and valued the property, al- 
though such agent was not the agent of the defendant company. Such ev- 
idence is admissible, not on the ground of binding the defendant with the 
knowledge acquired by such agent, but to show what information the gen- 
eral agents were in possession of when they issued the policy in suit. 

The court may permit a paper to be read in evidence before its execution has 
been proved, when the party introducing it undertakes, at a subsequent 
time, to prove the execution. 

Where concurrent insurance is effected in different companies, all represented 
by the same general agent, an examination and valuation made by a subordi- 
nate agent of one of the insurers, is admissible in evidence against all who 
act on his report, and the same rule applies to successive insurance in differ- 
ent companies. 

The admission of immaterial evidence cannot be assigned as error. 

A party’s reason for peremptorily challenging a juror cannot be inquired into. 
The law gives to a litigant the right to object to a limited number of jurors 
without assigning any cause. 

It is incompetent to prove what a witness swore on a former trial, when the 
witness can, himself, be put on the stand. 


Where a witness has been questioned in regard to certain matters in his exam- 
ination in chief, it is discretionary with the judge whether he will allow 
further questions to be asked the witness in regard thereto, after the cross- 
examination has been completed. 
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Refusal to allow further testimony after the case has been closed, is matter of 
discretion and not subject to review. 


Issues which embrace all the substantial matters of defense developed in the 
pleading and necessary to a determination of the action, are sufficient. 


When requested to do so in apt time, the judge must put in writing so much 
ot his charge as embodies principles of law, but be cannot be forced to put 
the recapitulation of the evidence in writing. 

It is not error in the judge to omit to charge the jury upon matters of law 
which can only arise upon the verdict, and have no bearmng on the ques- 
tions to be considered by the jury. 


The strict accuracy required in applications for insurance, in order to bind 
the insurer, is in the statement of facts, and not matters of opinion as to 
the value of the property, unless intended to obtain some unfair advantage. 


Messrs. ArmisTEapD Jones and A. M. Lewis & Son, fir Plaintiff. 


Messrs. D. G. Fowxe, J. W. Hixspare, and Joun Devereux, Jr., fur 
Defendant. 


Smiru, C. J. 

The plaintiff's action is upon a policy of insurance against fire, is- 
sued by the defendant company on the 3d day of October, 1879, 
and its object the recovery of damages for the loss of a stcrehouse 
and certain articles of personal property therein, that were burned 
on the 21st day of the same month. Besides controverting some 
of the allegations contained in the complaint, the answer sets up as 
a defense against the demand false representations, alleged to have 
been made in the plaintiffs application for insurancé, as to the value 
of the property proposed to be insured, and her failure, after the 
fire, to furnish, under oath, to the adjusting officer of the company 
sent to make examination, the full and detailed specifications of the 
building, its cost, and the other particulars required under the 
terms of the contract. The defendant avers that the house and 
other articles are knowingly estimated by the plaintiff at double 
their real value, as grouped in her application, at the time; and 
these false and fraudulent estimates, as an inducing influence, enter 
into and vitiate the contract of insurance, and exonerate the com- 
pany from any liability under it. 

The aggregate valuation distributed among the several kinds of 
property is put in the application at $1,700, whereof the sum of $1,- 
132, not quite two-thirds, also ratably apportioned, is protected by 
the policy issued in response. Some discrepancy appears in the 
enumeration of the several sums covered by the policy, which, added, 
make $1,066 and not the entire amount of the insurance. But the 
variance was not adverted to in the argument, uor does it affect the 
merits of the controvery, and we notice it only to show that it has 
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not been overlooked in examining the record. The parties accept the 
first-mentioned sum as that in dispute, and this is assumed in the 
verdict for damages. 

From the conflicting allegations made in the pleadings, issues in 
the form of inquiries are drawn out and were submitted to the jury, 
which, with the responses to each, in substance are as follows :— 


1. Did the defendant company issue the policy mentioned in the 
complaint ? Answer. Yes. 


2. Was the property covered by it destroyed by fire? Answer. 
Yes. 


3. What was its first cost? Answer. $1,700. 


4. What was the value of the house and other insured property at 
the time of application for insurance, separately estimated? An- 
swer. Value of the house, $800; general merchandise, $600; counter, 
shelves, etc., in the house, $100; show cases, scales, drawers, and fur- 
niture, $100. 


5. What the value when destroyed by fire? In answer the jury 
make the same estimates, except that the general merchandise is 
valued at $750, an excess of $150 over the former. 


6. Did the plaintiff know or have any reason to believe that the 
property or any part of it was overvalued in her application? An- 
swer. No. 


7. What was the value of the property destroyed by the fire? 
Answer. $1,750. 


8. Did the plaintiff furnish proof of loss in compliance with the 
conditions of the policy ? Answer. Yes. 


9. Had a storehouse located on the same land, and near the same 
site, been burned within three years next before the plaintiff's appli- 
cation? Answer. Yes. 


10. If so, and it was insured, by what company and for whose 
benefit was the insurance effected? Answer. By the Virginia Fire 
and Marine Insurance Company, and for the benefit of W. E. Dupree. 
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In pursuance of these findings judgment was rendered for the 
plaintiff, and the defendant appealed. 

The exceptions, thirty-six in number, to which is added another in 
the brief for the appellant, not found in the record, were taken dur- 
ing the various stages of the trial up to the final judgment éo rulings 
of the judge in the reception of evidence objected to—in the rejec- 
tion of evidence offered by the appellant—in the framing of issues— 
in the refusal to give instructions asked—in the giving of such as are 
shown in the charge, and in other matters appearing 1n the tran- 
script. These exceptions will be considered seriatim in the order of 
their enumeration. 


(1.) The defendant's counsel moved fer a continuance on account 
of the absence of a witness, the grounds for which were deemed in- 
sufticient by the court, and for this reason as also in the exercise of 
a judicial discretion the motion was denied. If repeated and uni- 
form rulings that the granting or refusing a continuance of a cause 
is not a subject of appellate review are to have any force, this must 
be considered as settled. State vs. Scott, 80 N. C., 365. 


(2.) The second exception is to the admission of proof of an appli- 
sation made by the plaintiff the preceding year to the Virginia Fire 
and Marine Insurance Company, through the same general agency of 
Cameron, Hay & Co., by whom the present insurance was effected 
upon the same substantial statement of facts in the application as 
far as pertinent to the controversy, her notification by these agents 
of the approaching termination of the time of insurance, and renewal 
solicited, her being supplied by them with a form of application to 
the defendant company, filled up, returned, and policy issued, and 
that the first application was filled up, and the responses made out 
under the supervision of an agent of that company, sent to make a 
personal examination of the premises, preparatory to the issue of its 
policy. We do not see any valid objection to the proof of these 
facts. It was not offered to connect the defendant with the agent, 
so that from the relation, the knowledge acquired by the latter is in 
law to be deemed the knowledge of the principal, and thus preclude 
the defendant from impeaching the plaintiff’s valuations as false and 
fraudulent, but to show upon what information in possession of 
Yameron, Hay & Co., the policy involved in this suit was issued and 
why no further inquiry was considered necessary. An examination 
which warranted the first, might well be considered, in the absence 





1:85.] Dupree vs. Virginia Home Ins. Co. 581 


of any suggested change in the condition or value of the property, 
sufficient to authorize the issue of the last. 

Moreover, the plaintiff sought a reinsurance in the same com- 
pany, and the substitution of the defendant was the unasked act of 
the general agency under an authority conferred and used at the 
discretion of the agency, and in which the plaintiff, indifferent in 
the matter, acquiesced. She ought not, therefore, to be placed in a 
less favorable position than she would be if the same company had 
reinsured. 


The general agents did not, therefore, exclusively rely upon the 
plaintiffs estimates, but were in possession also of the information 
supplied by the personal inspection of the agent of the former com- 
pany, when they chose to transfer the application to the defendant, 
and both are in harmonygwith the plaintifi’s statement in the present 
case. 

The material and important question then and now is, was there 
an intentional overvaluation, not a mere error in judgment, if the 
estimates were put too high, and this is solved by a verdict which 
declares that the property was respectively worth the sums at which 
it is valued in the application, and that consequently there was no 
misrepzesentation, fraudulent or otherwise, in the application. 


(3 and 4.) The production of the notice and the letter with the 
former and the present policies, finds suppport in the same consider- 
ation. In the notice, Cameron, Hay & Co. call themselves “ General 
Insurance Agents,” and in neither do they designate their principals- 
The objection to the reading of these papers until their authenticity 
was shown and the admission of them on condition of proof thereaf- 
ter, was removed by subsequent evidence of their genuineness. 


(5.) The objection to the testimony that, upon the plaintifi’s first 
application to Cameron, Hay & Co., an agent came out and saw and 
valued the property, pursuant to which the former policy issued, and 
that they had the same information when the defendant, through 
the same agents, entered into its contract with the insured, is met 
with the same answer given to a similar preceding one, and is 
equally untenable. 

It is certainly competent to show the source and extent of the in- 
formation possessed by the general agents, and which prompted 
their action in the premises, and to repel the imputation of a false 
and fraudulent representation of value on the part of the plaintiff. 
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It is manifest that if a divided insurance had been obtained in differ- 
ent companies, all represented by the same agency upon an examina- 
tion and estimate made by a subordinate agent of one of them, he 
would stand in the same relation to each and be, to this extent, the 
common agent of all who act upon his report. Why should not the 
same rule prevail when successive insurances in different companies 
are secured? The testimony was properly admitted. 


(6 to 11) inclusive, and 16 and 17 exceptions, relate to evidence of- 
fered to identify the person of the agent, by proof of his handwriting 
in the application, and that while he was in the service of the former, 
he was not in the employ of the present insuring company, may be 
considered together as presenting the same general proposition in 
varying aspects. While there is no sufficient reason, intrinsic in the 
evidence itself, for its exclusion from the jury, it is obviously imma- 
terial, so that no error can be assigned in the ruling. It is unim- 
portant that the person that made the examination of the property 
and concurred in the estimate of its value, was acting at the time for 
the former company, for the information was communicated to the 
firm that issued both policies, and had authority from each to do so. 
rom whatever source derived, the general agents had the same 
l:nowledge, and it is their possession of the information which in 
law is imputed to their principals and imposes the obligation. 


(12.) The inquiry as to the plaintiff's reason for the peremptory 
challenge of a juror, with a suggestion of its being because the juror 
resided in er neighborhood, was rightfully disallowed. The law 
gives to a litigant the right to object to a limited number of tendered 
jurors without assigning cause, and its exercise cannot be called in 
question to his prejudice in the mode here attempted. This. if any 


authority were needed, is decided in Capehart vs. Stewart, 80 N. C., 
101. 


(13, 143, 15.) These exceptions having been abandoned, we for- 
bear to comment upon them. 


(14.) The offer to prove that a witness who had not been intro- 
duced at the present trial swore, on his former examination, as to 
the value of the insured property, was promptly and properly 
denied. The correctness of this ruling is too obvious to require 
more than a reference to Gadsby vs. Dyer, decided at last term, 91 
N. C., 311, and what is said in the opinion filed in that case. 
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(18, 20.) These exception involve a question of practice, and the 
testimony was not received because not offered in apt time. The 
defendant proposed to inquire of its witness, J. A. Rhodes, after the 
conclusion of the cross-examination by the plaintiff, whether his 
estimate of the cost of such a structure as that burned (which he 
had put at $350 on his first examination) was based upon his knowl- 
edge or was “mere guess-work,” as he had said in his cross- 
examination by the plaintiff. The answer would have been but a 
repetition of the testimony in chief with the explanation given in 
response to the plaintiff's inquiry into the value of the opinion, as 
embodied in the estimate, and thus the same subject-matter would 
again come up. It was entirely competent for the judge, while in 
his discretion to admit, to avert the proposed re-examination for the 
reason which he assigns. 

The other exception is to the refusal of the court, after the 
witnesses on both sides had been heard and the plaintiff's testimony 
in reply was closed, to permit the defendant to introduce evidence 
to contradict the statement of P. C. Dupree, that he had on the 
other trial contradicted the deceased witness. The statement was 
elicited upon his examination by the defendant and not in answer 
to any interrogatory from the plaintiff. The testimony was dis- 
allowed as re-opening the case after it was closed, for no sufficient 
reasons addressed to the discretion of the court to warrant a relaxa- 
tion of the rule. The refusal presents no point for review upon 
appeal, and the practice is clearly and distinctly marked in the well- 
considered opinion of the court in Sawyer vs. Wood, Phil., 251, 274, 
delivered by Mr. Justice Reade. 


(19.) The testimony of a witness for the defendant, who had been 
examined at the previous trial and had since died, one J. W. Dodd, 
was reproduced by one who had heard his former statement, that a 
conversation occurred between the plaintiff and her brother, the 
said P. C. Dupree, in which the former said the house had cost her 
nearly $400, and that some small addition of lumber afterwards had 
run it up $10 or $15 more. 

The said Dupree, for the plaintiff, denied that any such conversa- 
tion occurred, or that he had ever heard the plaintiff sxy how much 
money she had expended on the building. 

Upon cross-examination the witness admitted, that as to this, the 
testimony of the deceased witness was in conflict with his own, and 
thereupon he was asked, with a view of impeaching him, whether he 
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knew the handwriting in the body of the application and the signa- 
ture thereto. 

We are unable to see in the question, or the answer it may bring 
out, any tendency to impeach the truthfulness of the witness bim- 
self, or to impair the force of his testimony. At least this is not 
sufficiently pointed out in the record to show its pertinency and 
bearing in that direction, and the error in not permitting the inquiry 
to be made. How can the witness’ knowledge, or want of knowl- 
edge, of the writing disprove what the witness says in regard to 
the conversation, or what his sister said at any other time in his 
hearing ? 

The discrediting interrogations that put the witness in antagon'sm 
to the reproduced testimony of Dodd, and which antagonism he 
admits, seem to be directed, not to the written answers found in the 
application, but to the plaintiff's verbal declarations and especially 
that spoken of by the deceased witness. 

The exception must be overruled. 

The series of issues, ten in number, while the subject of complaint 
in the eleventh exception taken by the appellant, in our opinion 
present the controversy in all its essential aspects to the minds of 
the jury, whose findings negative all the forms of defense set up to 
the plaintiff's claim. 

These findings determine the separate values of the house and 
articles therein as grouped in the estimates, at the time of the fire, 
their original cost as a whole, the absence of knowledge of, or of 
intended, overvaluation in the plaintiff's application, the measure of 
her loss from the fire, a full compliance with the requirements of 
the policy in furnishing proof of the loss, and that the plaintiff had 
no interest in a previous insurance of a house upon the same 
premises by W. E. Dupree. 

Without considering separately the exceptions that relate to the 
form of the issues framed and passed on by the jury under the 
sanction of the court, it is sufficient to say that these embrace all 
the substantial matters of defense developed in the pleadings and 
necessary in the determination of the action, on which the defend- 
ant was entitled to a response from the jury, comprehended in the 
general terms of an inquiry, while, in some cases, not subdivided 
and presented in the specific form tendered for the defendant. 

We therefore overrule these exceptions. 

We now proceed to consider the defendant’s prayer for instruc- 
tions and those given by the court. 
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The defendant’s counsel requested that the jury be charged:— 


1. That the application upon which the pclicy of insurance was 
issued forms a part of the contract of insurance and is a warranty 
by the assured. 


2. That the application, being in the nature of a condition prece- 
dent, the burden of proof is upon the plaintiff to prove the truth of 
its representations. 


3. That a representation as to the value of the property insured is 
material. 


4. That the doctrine of immateriality does not apply in the case 
where the representation forms a part of the contract, and is made 
in response to a direct question. 


5. That it is sufficient to avoid the policy, that the representations 
were false, however honestly made. 


6. That the burden of proof is upon the plaintiff to satisfy the 
jury that the property insured was as to each item worth the value 
placed upon it. 


7. That there is no evidence that any agent of the Virginia 
Home Insurance Company ever inspected or valued the building or 
shelves, counters, or drawers insured. 


8. That there is ro evidence that any agent of the Virginia Home 
Insurance Company ever inspected or valued the stock of goods, 
show-case, scales, and bedroom furniture insured. 


9. That there is no evidence that any agent of Cameron, Hay & 
Co. ever inspected or valued the property msured or any part 
thereof. 


10. That there is no evidence that the Virginia Home Insurance 
Company, or any of its agents, had any personal knowledge of the 
value of the property insured. 


, 

11. That if the jury shall believe that a former agent of Cameron 
Hay & Co., acting for the Virginia Fire and Marine Insurance Com- 
pany, examined and valued the building, shelves, counters, and 
drawers insured, there is no evidence that he communicated his 
knowledge to Cameron, Hay & Co.; and the Virginia Home Insur- 
ance Company: are not in any way affected by said knowledge of 
Cameron, Hay & Co., not communicated to them. 
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12. That there is no evidence that in any way fixes on the defend- 
ant either actual or constructive knowledge of the value of the 
property insured, outside of the application on which the policy was 
based. 


13. That it is incumbent on the plaintiff to satisfy the jury, by a 
preponderance of evidence, that the cost price of the property 
insured to the plaintiff was $1,700. 


14. That there is no evidence that the property insured cost her 
$1,700, and that the jury must find upon the issue upon this subject 
in favor of the defendant, that is, that the property did not 
cost $1,700. 


15. That if the jury shall believe, as testified by the plaintiff, that 
her son, by her permission, built a house upon her land, which was, 
a year or two before the date of the policy sued upon, destroyed by 
fire, that they must find the 9th issue in favor of the defendant. 


16. That the burden of proof is upon the plaintiff to show that she 
has furnished to the company the proof of loss required by the 
policy, containing a particular account of such loss signed and sworn 
to by her. 


17. That there is no evidence that she has furnished the defend- 
ant with the required proof of loss as to the general merchandise. 


18. That there is no evidence that the plaintiff has furnished the 
defendant with the required proofs of loss for the scales, drawers, 
and bedroom furniture. 


19. That there is no evidence that the defendant has waived such 
proof of loss. 


20. That if the jury shall believe that the plaintiff furnished to the 
defendant the proof of loss which was sworn to before S. D. Will- 
iams and procured him to sign the certificate of such loss, without 
knowing the amount of the loss, the value of the property, or other 
facts set forth in the certificate made by said Williams, or without 
having examined and read over the same before signing it; that said 
proof of loss was fraudulent and not such as required by the policy, 
and the jury must find these issues in favor of the defendant. 


21. That the defendant was not bound to make an examination 
of the value of the property insured, and was ir no‘default for not 
doing so. 
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22. That the defendant had a right to rely on the statements of 
the assured, as contained in her application, and was not bound to 
make any further inquiry as to any of the matters contained in said 
application. 


23. That the plaintiff had a right to read Borum’s deposition to 
the jury. The omission of the defendant to read the deposition 
which might equally have been read by the plaintiff, is no ground 
for the presumption that the testimony of Borum would be unfavor- 
able to the defendant. 


24. That the jury cannot consider any of the evidence relating 
to the examination of the property insured, by an agent for the 
purpose of insurance prior to the date of tunis policy, as such evi- 
dence has no bearing in this case, and is withdrawn from the 
consideration of the jury. 


25. That when application is made for insurance, at the same 
time and in the same application, upon two or more separate pieces 
of property, as upon the store and the goods therein; and the state- 
ments of the insured, contained in the said application, in reference 
to any one item of property are false, the contract is regarded as 
entire, and the whole contract is void. 

Counsel for the defendant in addition to the request made in 
writing that the charge of the court should be in writing, asked 
the court when the last of five speeches was being made to the 
jury, to put in writing, also, any recapitulation of the testimony 
given to the jury, to show the application of the law to the 
testimony. 

His honor charged the jury, in writing, as follows:— 

“The plaintiff brings her action to recover upon a contract 
between the plaintiff and the defendant company, which contract 
is embodied in the application and policy issued thereon. The 
contract is mutual. 

The answers of the plaintiff contained in the application amount 
to a covenant on the part of the plaintiff that such answers (:f 
material), being inducements to the defendant to enter into the 
contract, were true when the application was made. The defendant 
covenants to perform the stipulations contained in the policy, 
subject to the conditions set forth in the policy, but is not answer- 
able to plaintiff in damages, unless the plaintiff has shown affirma- 
tively that all the material representations contained in the applica- 
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tion, and relied upon as inducements to contract by defendant, were 
true when made. 

The burden is upon the plaintiff to satisfy the jury by a prepon- 
derance of testimony: -- 


1. That the defendant executed and issued to the plaintiff the 
policy set forth in the complaint. If the jury are so satisfied their 
response to the first issue wili be “ Yes,” otherwise, “ No.” 


2. That the plaintiff's property covered by the policy sued on was 
destroyed by fire. Ifthe jury are so satisfied they will respond to 
the second issue, “ Yes,” otherwise, “ No.” 


3. What was the actual or estimated cost of the property insured, 
and that it was as great as the amount set forth in the application, 
viz., $1,700. If the actual or estimated cost of the property was less 
than $1,700, then the plaintiff cannot recover. In response to the 
third issue, the jury will write in letters or figures what they find 
from the testimony was the cost of the property insured. 


4, That on October 3, 1879, when the application was made * * * 
when storehouse was destroyed by fire, the value of each of the 
articles or items set forth in the application or policy was as great as 
the value fixed in tke application and policy, viz.: Th»t on the first 
of said days the storehouse was worth $800; the general merchan- 
dise was worth $700; the counters, shelves, etc., in storehouse were 
worth $100; the show-case, scales, drawers, and bedroom furniture 
in the storehouse were worth $100. 

In response to both of said issues the jury will write in letters or 
figures what they find from the testimony was the reasonable market 
value of articles as classified and set forth in the issues submitted. 
Upon the question as to the value of the property insured, at the 
time when the application was made and also when the storehouse 
was destroyed by fire, the plaintiff relies upon her own testimony 
that the merchandise was worth according to inventory at cash price 
on September 29, 1879, $600, and that $200 worth of goods were 
added; that the other insured articles in the store were worth the 

eccee and 


upon the testimony of P. C. Dupree, who testified that as carpenter 
he did a portion of the work. 

The defendants rely upon the testimony of the witnesses Ashley 
and Ellington, examined as experts, and a number of other witnesses 
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who estimate the value of the building at $350 to $400, and the 
shelves, counters, and show-case at less than the value set forth in 
the policy, and upon the testimony of a number of witnesses, who 
estimate the value of the goods much lower than price fixed in the 
policy. 

In determining the value of the property insured on October 3, 
1879, the jury may consider and give such weight as they deem 
proper to the testimony offered tu show tbat the firm of Cameron, 
Hay & Co. were, during the years 1878 and 1879, agents both of the 
defendant company and the Virginia Fire & Marine Insurance Com- 
pany, that issued the policy offered in evidence in July, 1878, and 
that an agent acting under the direction of said firm, inspected and 
estimated the value of the storehouse and other articles insured in 
the policy sued on, at the prices set forth in the policy issued in 
1879, and made out the application; that the relations of said firm 
with said agent were such that the said firm of Cameron, Hay & Co. 
could issue a policy in the name of either of the corporations with- 
out regard to the form of the application, and that the policy sued on 
was issued upon an application in form for ‘nsurance in said Virginia 
Fire & Marine Insurance Company. The witness may be considered 
as determining the value of the other articles insured, but not as to 
the value of the merchandise. 

The burden is upon the plaintiff also to show in response to the 
seventh issue, what was the value of the property actually destroyed 
by fire. 

The plaintiff insists that it was the amount set forth in the policy, 
less the value of the articles carried out of the storehouse and saved. 
The defendant insists that the aggregate value of the articles was 
much smaller, and that the value of the articles saved should be de- 
dueted from the aggregate value ascertained by the jury. 

The response to the sixth and ninth issues will be “yes” or “no,” 
as the jury may find from the testimony. 

In response to the tenth issue, if they shall find that the house had 
been previously insured, the jury will give the name of the person 
for whose benefit the storehouse was insured. The only testimony 
on this subject was that of the plaintiff, that her son built the store- 
house on her land and by her permission, and afterwards took out a 
policy of insurance for his own benefit, and that the name of her son 
was W. E. Dupree. 

In passing upon the eighth issue, if the jury are satisfied by a pre- 
ponderance of testimony, that the plaintiff furnished to the defend- 
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ant the proof of loss, which has been offered in evidence, within 
ninety days after the property insured was destroyed by fire, then 
the burden would be upon the defendant to show that the defendant 
demanded other proofs or in different form, and which were requisite 
to full compliance with conditions of the policy. If such demands 
were made by defendant, and the plaintiff did everything in her 
power to comply with the demand, and failed only to furnish some of 
her bills or her inventory destruyed by fire, the proof of loss offered 
in evidence would be deemed in law a compliance with the stipula- 
tions and conditions of the policy. 

The court gave the first three and the twenty-first instructions 
asked by defendant, and stated that as the jury were called upon tc 
find the facts so fully as to amount almost to a special verdict, much 
of the instruction asked by the defendant involved questions of law 
which might arise after the return of the verdict. 

In their deliberations as to the sixth issue, the jury may consider 
the testimony of the witness as to actual value of the property in- 
sured when the application was made, and also the testimony in 
reference to the inspection of the property by an agent in 1878, to 
which attention was called in connection with the fourth issue. 


32d Exception.—The defendant excepted to his honor’s charge as 
given. 


33d Exception.—The defendant also excepted to the failure and 
refusal of his honor to give each of the instructions asked for. 


At the conclusion of the evidence and before the argument wis 
entered upon, the defendant’s counsel presented a series of instruc- 
tions, twenty-five in number, which the court was requested to give 
to the jury, and at the same time demanded that the instructions to be 
given should be in writing, adding thereto during the progress of 
the discussion, a request that the recapitulation which might be 
made of the testimony, should also be reduced to writing, to show 
the application of the law to it. 

In this connection it may be remarked that the statute, code, §414, 
only requires to be written and read to the jury, when demanded in 
apt time, so much of the charge as embodies a proposition or prin- 
ciple of law, which, if erroneous, admits of correction, but not the 
rehearsal of the testimony. He must “state in a plain and correct 
manner the evidence given in,” and then, if required, “declare and 
explain the law arising thereon” in writing; section 413. 
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This construction is put upon the statute and declared in Currie 
vs. Clark, 91 N. C., 355, 359, 360. 

The three first enumerated instructions, as also the 21st in the 
series offered by the defendant, were given, and these are put out of 
controversy. 

The next two, numbered four and five, present questions of law and 
not of fact, and came within the observation of the judge as matters 
to be decided after the findings of the fact to which the principle of 
law may be applicable; moreover, all the misrepresentations relied 
on in the answer, as a discharge of the defendant from the obliga- 
tions of the contract, consist in an alleged overvaluation of the 
property, in the denial that the plaintiff had before suffered a loss by 
fire, of a building upon the same premises, and added to this, her 
failure to furnish the particulars of the loss afterwards, when re- 
quired. These defenses are presented in distinct and independent 
issues to the jury, with directions to determine the separate value of 
each kind of insured property, at the time of insurance, and in like 
manner the actual or estimated ccst of the property in the aggregate. 
This was done, and the verdict also fixed the separate value at the 
time of the fire. As the findings are adverse to the defendant, and 
sustain statements in the answer, no question as to their materiality 
can arise, and no cause of complaint found in the imputed omission 
to tell the jury that, in order to a recovery, all the answers to in- 
quiries contained in the application must be true in fact, irrespective 
of their materiality in inducing the issue of the policy. 

The next seven instructions, from six to twelve inclusive, are pred- 
icated upon matters already considered, and require no further com- 
ment, except that which imposes tae burden of showing the separate 
values upcn the plaintiff, and in this the jury were so directed, and 
they have so responded. 

The 13th instruction asked, differs from that given and numbered 
three, only in that the furm confines the inquiry to the aggregate 
cost of the property, while the other, following more nearly the 
words of the application, requires in detail the finding of “ the actual 
or estimated cost.” 

There can be no just complaint of this. 

The 14th instruction follows and is dependent upon that immedi- 
ately preceding, and the case shows there was evidence to warrant 
the response to the direction to find, if not the actual, the estimated 
cost of the property, and in this alternative form, the answer is given 
to the inquiry in the application. 
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The 15th instruction was properly refused, and verdict removes the 
defense set up in the answer, based upon an alleged insurance for 
and a loss sustained by fire by the plaintiff. 

The 16th instruction was given upon a broad and comprehensive 
issue invoiving a compliance with all the requirements in respect to 
the proof of loss, and without a tedious rehearsal of the evidence 
upon this point, embracing a voluminous correspondence between 
the plaintiff's counsel and an adjuster of the defendant company, we 
are clearly of opinion that it warrants the charge of the court in re- 
spect to the eighth issue, and not less so the finding of the jury in 
the affirmative in response thereto. 

The instructions 17 to 20 inclusive, are rightfully refused. 

The answer to the 22d instruction is found in the entire charge, 
which makes the liability of the defendant contingent upon the cor- 
rectness of the declarations contained in the application, and thus 
assumes that the defendant might act upon them without further in- 
quiry. 

We cannct see the pertinency of the matter of the 23d instruction, 
nor what use in argument was made of the defendant’s failure to 
‘read the deposition of its adjusting agent, nor indeed that anything 
occurred afterwards (for the instruction was asked before argument), 
which called for any direction of this sort during its progress. It 
seems not to have been noticed by the court, and we must assume 
the reasons for this, while not appearing, were sufficient. 

The 24th instruction requires no further comment, and the 25th, 
which involves only matter of law, has become unimportant in conse- 
quence of the verdict. 

Before dismissing the subject, it is proper to say that the strict ac- 
curacy required in the application to make the insurance contract 
binding on a company, is in the statement of facts, known or as- 
sumed to be known, and declared as such, not in the opinion formed 
and expressed as to the worth or value of property; and hence an 
honest, though erroneous estimate put upon it, cannot be a vitiating 
element in the contract. It might be otherwise if intended to de- 
ceive and secure some unfair advantage from the company through 
its misplaced confidence, and, therefore, an issue was framed num- 
bered 6 to present the imputed overvaluation in this aspect, and the 
finding relieves the plaintiff of an intentional misrepresentation. 

The cases cited in the brief of the defendant’s counsel are in ac- 
cord with this view: Jeffries vs. Life Insurance Co., 22 Wall. 47; 
tna Life Ins. Co. vs. France, 91 U. S., 510; Bcbbitt vs. L. & 





1885. ] Dupree vs. Virginia Home Ins. Co. 593 


L. & G. Ins. Co., 76 N. C., 70, and large number of other refer- 
ences in the brief. 

After the rendition of the verdict, the same rulings, the exceptions 
to which have been reviewed, were assigned as grounds in support 
of a motion to set aside the verdict and award a venire de novo, and 
especially that there had been no evidence offered to sustain the 
findings upon the 3d, 4th, 5th, 6th, 7th, 8th, and 10th issues. 

This is but a renewal of previous exceptions, and we will only re- 
mark that the seventh must have been intended to refer to an issue 
of that number in a previous enumeration of the issues, and not to 
that passed on by the jury bearing the same number. This latter is 
only an inquiry as to the value of the property burned, about which 
there was much evidenge. 

The motion for judgment upon the verdict for the defendant finds 
no support therein. 

The judge who presided at the trial, and seems to have given a 
patient hearing to the argument in support of the long array of ex- 
ceptions, and to have correctly administered the law in disposing of 
them, in explanation of the voluminous record sent up says it was in 
deference to the demands of appellants’ counsel, and while his notes 
do not show that the plaintiff testified, seriatim, that the storehouse 
and articles therein covered by the pohcy were worth, separately, the 
sums at which they are valued in her application, yet the charge was 
written when his recollection was fresh and was predicated upon her 
testimony as being such. We must, therefore, accept the fact to be 
correct. 

Upon a calm review of the case as presented in the appeal, we find 
no error which entitles the cefendant to a reversal of the judgment, 
and it must be affirmed. 


No error. Affirmed. 
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v8. 


HARTFORD FIRE INS. CO.* 


The application’ which was a warranty, was silent as to the effect of other in- 
surance, and a question therein as to what other insurance existed was not 
answered. The application was made through a soliciting agent who was 
authorized to deliver policies and receive premiams, but not to fill blank 
policies. The policy provided that it should be void in ease of other insur- 
ance not made known. The agent was informed that other insurance 
would be applied for when the application was made, amd was afterwards 
notified that it had been procured and requested to notify the company, in 
all of which he acquiesced. 


Held, That the knowledge and conduct of the agent was a waiver of forfeiture. 


James M. Goovett, for Plaintiff. 
M. V. & R. A. Monrcomery, for Defendant and Appellant. 


Cuamruin, J. 

This is an action brought by the plaintiff to recover from the de- 
fendant the amount claimed to be due upon a policy of imsurance. 
The policy in question was issued at the company’s agency in Chi- 
cago, and is there countersigned as of date of January 12, 1883. 
The risk was to commence on that day at noon and extend to Janu- 
aay 12, 1884, at noon. The policy was issued upon a written appli- 
cation signed by the assured, which was made a condition of the 


* Opinion filed, June 3, 1885. 
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insurance, a part of the contract, and a warranty on the part of the 
essured. The property insured consisted of a store building, valued 
at $1,200, and insured for $800, and a stock of goods contained in 
the store building, valued at $5,000, and insured for $1,500, located 
at Bancroft, Shiawassee County, Michigan. The application for in- 
surance was made to F. M. Douglas, who was an agent of defendant 
residing at Bancroft, and duly authorized to solicit and forward ap- 
plication for insurance, deliver policies and renewals to applicants, 
and collect and forward premiums on same; subject to a book of in- 
structions furnished him and made a part of his authority, and also. 
to such rules and instructions as he might receive from time to 
time from the Chicago office. The book of instruction and rules 
and instructions were not given in evidence. The company employs 
two kinds of agents,—one called a surveyor, to which class Douglas 
belonged. These agents were not intrusted with blank policies, 
and had no authority to fill out policies or make indorsements 
thereon. The other kind are styled recording agents, who are in- 
trusted with the custody of policies, and have authority to fill out 
and deliver them, as well as to make indorsements thereon. 

The application signed by plaintiff was dated January 11th. In 
it nothing is said about the effect upon the policy to be issued there- 
under in case other insurance is effected upon the property insured 
without the consent of the company. The only reference to other 
insurance are the following questions: “What other insurance on 
property; in what company, and rate?” To which there is no an- 
swer. ‘“ What rate has been paid?’ Answer. “2.” “Has risk 
been declined by any company?” A. “No.” Mr. Douglas was 
postmaster at Bancroft, and taking this application from Mr. 
Kitchen, forwarded it to the company, delivered the policy, and col- 
lected the premium. This single case is all the insurance business 
he ever did. The policy contains the following clause: “If an ap- 
plication, survey, plan, or description of the property herein in- 
sured is referred to in this policy, such application, survey, plan, or 
description shall be considered a part of this policy, and a warranty 
by the aysured; and if the assured, in written or verbal applica- 
tion, makes any erroneous representation, or omits to make known 
any fact pertaining to the risk; or if there shall be any other insur- 
ance, whether valid or otherwise, on the property insured, or any 
part thereof, at the time this policy is issued, or at any time during 
its continuance, without the consent of this company written hereon 
— * * * this policy shall be void.” 





596 Report of Decisicns. [Aug., 


When Mr. Kitchen made the application to Mr. Douglas for the 
insurance, he informed him that he should take out other insurance 
upon his stock with Mr. Simonson, another insurance agent at Ban- 
croft, who was then abseut, as soon as he returned home. Mr. 
Douglas says he told Mr. Kitchen it would not be necessary to 
mention it in the application, but when he got his policy from Mr. 
Simonson he would have to get permission from the Hartford. Af- 
ter he received the Hartford policy, aud within two or three days, 
he took in the policy of the Sun Insurance Company, represented by 
Mr. Simonson, and Mr. Kitchen testifies that he at cnce informed 
Mr. Douglas, and requested him to notify his company of such ad- 
ditiatal insurance. 

The store and contents burned September 3, 1883, and were to- 
tally lost. October 8, 1883, proofs of loss were made, and for- 
warded to the company’s agency at Chicago on October 16th, and 
soon after he received the following reply :— 


Cutcaco, October 19, 1883. 

“ Elijah D. Kitchen, Esq., Bancroft, Michigan.—Drar Sir: We are 
in receipt of yours of the sixteenth inst., inclosing proofs of loss un- 
der policy No. 38,034, of the Hartford Fire Insurance Company, of 
Hartford, Connecticut, issued at its general agency at Chicago, Tl- 
linois, insuring eight hundred dollars on building, and fifteen hun- 
dred dollars on stock of merchandise therein, property belonging to 
you, and located at Bancroft, Michigan. Upon examination of such 
proofs of loss, we learn that there was twenty-five hundred dollars 
other insurance upon the stock insured in said Hartford policy, 
which, by its terms, is void by reason of such other insurance, with- 
out notice to this company, and its consent written thereon. We 
refer you to the conditions of your said Hartford policy, and 
hereby notify you that this company denies any and all liability un- 
der said policy number 38,034, by reason of the other insurance as 
aforesaid, without notice and the consent of this company written 
thereon. Accompanying said proofs are duplicate bills of purchase 
which we hold subject to your order, in case you desire to use them 
elsewhere. Yours very truly, 

“W. H. Taytor, 2d Assistant G. A.” 


The plaintiff contends that his case comes within, and is ruled by 
Westchester F. Ins. Co. vs. Earle, 33 Mich., 143. On the other 
hand, the defendant claims that the case is ruled by the principles 
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laid down in New York Cent. Ins. Co. vs. Watson, 23 Mich., 486. 
Both of those cases turned upon the effect to be given to the clause 
in the policy which rendered it void in case any other insurance 
had been or should be made upon the property, and not consented 
to iu writing by the company; and also, whether, under the circum- 
stances of each case, there had been a waiver of the condition or an 
estoppel by acts in pais by the company. In the Watson case ad- 
ditional insurance had been taken out, and the company had never 
consented in writing. The trial judge left it to the jury to deter- 
mine whether or not there had been any waiver of this condition or 
of the forfeiture under it. This court held that there was nothing 
to authorize this question to be submitted to the jury; that under 
the decisions of Western Ins. Co. vs. Riker, 10 Mich., 279, and Se- 
curity Ins. Co. vs. Fay, 22 Mich., 467, the policy became absolutely 
void at once upon the obtaining the last insurance without consent; 
that nothing could revive them short of a new contract on valid 
consideration, or such conduct as, by misleading the insured to their 
prejudice, would operate as an estoppel. And, speaking of the case 
before it, the chief justice who delivered the opinion said: “There 
is no item of testimony tending, in the remotest degree, to show 
that any such contract was made, or that the insured did anything 
by the encouragement of the plaintiff in error, or their lawful agents, 
to their own prejudice, or anything which they would not have done 
under other circumstances. There is no evidence that the insurers 
knew anything about it. But mere knowledge of it, without some 
other act knowingly done to the prejudice of the insured, would not 
amount to anything more than knowledge that the latter had seen 
fit to terminate the policies.” 

This case was followed by Allemania F. Ins. Co. vs. Hurd, 37 
Mich., 11, where a similar clause was under consideration, and there 
it was not claimed that the company ever consented to the addi- 
tional insurance, or had any notice thereof, except as appeared from 
a letter, written by the agents of the company to the insured in re- 
ply to one received by them, as follows :— 

“‘GenTLEMEN : Your favor of the thirtieth inst. at hand, and noted. 
We will, of course, allow other concurrent insurance with the Alle- 
mania policy, and will also place more insurance at the same rate 
that we charged you before, and do it in ‘Al’ company or compa- 
nies. Our Mr. Bussey is at present in the western part of the State 
on special work. Trusting to hear from you at your earliest conve- 
nience, we remain,” ete. 
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It was held that this letter did not amount to a consent to any 
specific additional insurance, although it expressed a willingness to 
permit additional insurance, and offered to place it upon the same 
property at the rates before charged. Mr. Justice Marston said : 
“The correspondence between the parties would not teke the place 
of the consent required by the terms of the policy, and the policy of 
insurance issued by the plaintiff in error beeame absolutely void at 
once, upon the obtaining of the additional insurance without con- 
sent.” 

The policy in the case of Westchester F. Ins. Co. vs. Earle, 33 
Mich., 143, contained a like clause, and one question prominently 
discussed in that case was whether there could be a waiver by paro!, 
or by acts and conduct, of the written condition; and it was held 
there could be. The charge of the court under which a recovery 
was had, and which was sustained in this court, was as follows: 
“That in order to escape the condition the insured must show that 
the agent had done some act, or made some representation or re- 
mained silent when he ought to have spoken, and thereby misled the 
insured, and induced them to rely on the policy, to their injury, and, 
by causing them to believe the policy remained in force, prevented 
them seeking other insurance, and that such conduct would preclude 
the company from setting up the condition, and that notice to the 
agent was notice to the company.” The testimony in the case 
showed that the first application for further insurance was to the 
agent, who said he would try to get it placed in some other com- 
pany, and after waiting a time without his doing so they placed the 
risk elsewhere. In a conversation the agent said it would make no 
difference to the company, but did not say in so many words that it 
need not be consented to in writing, though that inference was 
drawn from all that took place. Immediately after the new insur- 
ance was obtained they informed the agent of the amount, by a letter 
left in his office, and shortly after met the agent, who referred to the 
new insurance, and asked why it hac not been placed with him. No 
objection was made, and no suggestion offered, that any breach of 
condition had been created or would be relied on. Upon this testi- 
mony this court held that the jury had the right to believe, and that 
the insured had reason to rely on the validity of their insurance, and 
that nothing had been done to invalidate it; and Mr. Justice Camp- 
bell said : “If Atwater,” the agent, “himself had been the insurer, it 
would be difficult to finl a plainer case of estoppel. It would have 
been a direct fraud to repudiate the obligation after such conduct as 
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could not have failed to induce the insured to rest satisfied with 
their policies.” 

It is now proper to return to the record in this case. The judge 
certifies that the bill of exceptions contain, substantially, the testi- 
mony given on the trial. With reference to obtaining additional in- 
surance the plaintiff testified that when he applied to Mr. Douglas, 
the following conversation occurred : “I told him that I wanted to 
take fifteen hundred dollars in his company on the stock, and eight 
hundred dollars on the building, and that I was going to take $2,- 
500 in the other company with Mr. Simonson as soon as he returned 
home. Mr. Douglas said that was all right. When he wrote the 
application out, I says to him, ‘Now, notify your company that I 
am going to put this additional insurance on when you send in this 
application.’ He says to me, ‘It is unnecessary; ours is the first 
policy, and we don’t care about that.’ Then I told him to send it in 
anyway, and tell them I was going to put additional insurance on, 
He says, ‘It is only a supposition you are going to put additional in- 
surance on, and we cannot notify the company on a supposition.’ ’ 
He further testified as follows: “ Mr. Simonson came back and gave 
me the application, and when this second policy came back that I 
got from Mr. Simonson, I was going to either my dinner or my sup- 
per,—I will not be sure which,—and had this policy with me. Mr. 
Simonson brought it in, and I took it. I called for my mail when 
Mr. Douglas was there. I says to him, ‘If you have not informed 
your company that I have put this additional insurance on when you 
sent in the application, do it now, for here is the policy.’ I had the 
policy in my hand at the time, that I got from Mr. Simonson, the 
same day TI got it. I never had any other talk with Mr. Douglas un- 
til after the fire. He made no answer.” 

Mr. Douglas’ attention was called to this testimony, and gave his 
version of the matter as follows: “That Mr. Kitchen said he ex- 
pected to take some additional insurance with Mr. Simonson, but 
did not tell him the company or the amount; that he replied : 
‘When you get your insurance, you can get permission,’—or, ‘ we 
will have to get permission from the company’ (the Hartford com- 
pany) ; that Mr Kitchen said nothing about that additional insur- 
ance that he recollected of; that he had no recollection of any talk of 
the kind testified to by Mr. Kitchen as having occurred in the post- 
office, and knew of no such talk; that he was postmaster then, and 
had no recollection of handing Kitchen a letter and talking with him 
about having received another insurance policy. He stated on cross- 
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examination that he had a conversation with Mr. Simonson soon after 
the Sun policy was issued, in which he told Mr. Simonson that Mr, 
Kitchen said he expected to get out further insurance, or take out 
a policy with him; and he admitted that in a conversation with Mr. 
Simonson and Mr. Mosely he stated to Mr. Kitchen at the time that 
it was not necessary to mention the fact that he was going to obtain 
additional insurance in the application.” 

No consent was indorsed on the policy. The foregoing is all the 
testimony that bears on the question of waiver, or out of which an 
estoppel is raised to prevent defendant from insisting upon the 
breach of this condition of the policy. Upon this testimony there 
can be no question but that the plaintiff relied upon the statements 
of Douglas, as authorizing him to obtain additional insurance, and 
upon having done all that was required of him when he informed 
Douglas of the name of the company, and the fact that he had per- 
fected such new insurance; and that he relied upon his insurance as 
effectual for his protection to the amount insured. If Douglas had 
been the insurer, his conduct after what had transpired between 
him and plaintiff would have estopped him from relying on the 
breach of the condition. Nothing can be plainer than this. The 
controversy, therefore, as in the Earle case, is reduced to the in- 
quiry, whether, with the written condition of the policy in view, Mr. 
Douglas had authority, or was Kitchen justified in assuming he had 
authority, to bind the company by such conduct as would have 
bound himself. . 

In the case referred to it was said that the powers of the agent 
did not appear to be restricted in any way. In this case the au- 
thority of the agent was restricted in the manner hereinbefcre 
stated; and the question is whether the company is bound by the 
acts or conduct of an agent who has power to solicit insurance, 
make examination and survey of premises, take applications there- 
for and forward them to the home company or to its branch agency, 
or other agency where policies are issued, to deliver policies, and 
collect premiums. There is no evidence that any restriction upon 
his authority as agent was brought to the knowledge of the plaintiff, 
or others dealing with him. He did not not profess to be merely a 
solicitor for insurance. He professed to act as agent for. defendant, 
signed his name to the approval of the application as agent, as- 
sumed to direct whether mention should be made of the proposed 
additional insurance, and gave no information to the applicant of his 
restricted powers. Under these circumstances, if he had no au- 
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thority to waive the conditions of the policy, which he did by telling 
plaintiff to first take his additional insurance, and then get permis- 
sion (for, as was held in New York Cent. Ins. vs. Watson, the pol- 
icy became void the moment the new insurance was effected), who is 
to suffer’ the loss occasioned by such want of authority, the insured 
who relied upon the representations and conduct of the agent, or the 
company whose agent he was? 

The point was discussed in Security Ins. Co. vs. Fay, 22 Mich., 
467, by Mr. Justice Campbell. In that case the insured relied much 
upon the action of the local agent after the new insurance was 
placed, who, as representing the company at that place, and being 
the person through whom the insured dealt with them, might be au- 
thorized to bind them, except in matters where, by the policy itself 
or by other notice, his authority was made known to have been lim- 
ited. Mr. Justice Campbell says: ‘Assuming then, as we must, 
that, upon the case as it appeared on the trial, there was no valid 
consent until Betts may have so acted as to confer it, the question 
next arises whether there can be a waiver of the condition requiring 
written consent, and if so, whether there was any evidence wkich 
would authorize the case to go to the jury on that point. We have 
held heretofore that a party dealing with an agent, through whom 
he applies for and obtains a policy, has a right to presume that such 
material facts as are made known to him are known to his princi- 
pals. We have also held that when, with a knowledge of such 
facts, the insurers accept premiums and keep them and issue poli- 
cies, they cannot insist upon conditions which it would be dishonest 
to enforce after such action.” Such is this case. Kitchen bad a 
right to presume, when he applied for a policy from Douglas, that 
the fact made known to him, with reference to his obtaining addi- 
tional insurance, was known to his principals, and the instructions 
the agent then gave with reference thereto were the instructions of 
his principals, and that he was authorized, by the assent then given, 
to obtain such new insurance without avoiding his policy. The con- 
duct of the agent at that time, and also when afterwards he was in 
formed of the obtaining of the policy in the Sun Company, and the 
action had in reliance upon it, would render it a fraud for the de- 
fendant to recede from what the plaintiff was induced to expect. 
The defendant must therefore be held bound hy the representations 
and acts of its agent Douglas, and must be deemed estopped from 
now insisting upon the enforcement of this clause of its policy. 

The other questions set up in the notice of defense to the action, 
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relative to the overvaluation, were questions of fact which have been 
found by the jury in plaintiff's favor, There was no error in the 
rulings of the court in the admission or rejection of testimony. 
Several errors are assigned upon the language of the charge as 
given, but as it was in substantial accord with the views herein ex-~ 
pressed, we perceive no error; and the judgment is affirmed, 


The other justices concurred, 
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UNITED STATES C1RCUIT COURT OF WISCONSIN. 


BARRY 
vs. 


UNITED STATES MUT. ACCIDENT ASS’N.* 


In an action on an accident insurance policy the question whether deceased 
was injured by jumping from a platform as alleged, is a question of fact for 
the jury to determine from all the circumstances of the case as shown by 
the evidence. 


The term “accidental,” as used in an accidental policy, 1s used 1m its ordinary 
sense, and means “‘happening by chance, unexpectedly, or not as ex- 
pected.” 


Av injury that is internal may afford external indications or evidences, which 
are visible signs of the injury within the meaning of such term as used in 
an accident policy. 

In an action on an accident policy where it is shown that the deceased sus- 
tained an accidental injury to an internal organ, and that necessarily pro- 
duced inflammation, and that produced a disordered condition of the 
injured part, whereby organs of the body could not perform their natural 
and usual functions, and in consequence the injured person died, the origi- 
nal injury will be considered as the proximate aud sole cause of death ; 3 but 
if an independent disease or disorder, not necessarily produced by the in- 
jury, supervened upon the injury, or if the alleged injury merely brought 
into activity a then existing but dormant disorder or disease, and death 
resulted wholly or in part from such disease, the injury cannot be consid- 
ered the sole and proximate cause of death. 


C. M. Bice, for Plaintiff. 
FINncueEs, LynvE & Miter, for Defendant. 


Charge of Dyer, J. 
On the nadie day of June, 1882, the defendant associa- 
tion issued to John S. Barry, then residing at Vulcan, Michigan, 
but since deceased, what may be termed a contract of insurance, by 
which it agreed to pay his wife, Theresa A. Barry, a sum not 


* Decision rendered, March, 1885. From Federa/ Reporter. 
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exceeding $5,000, within sixty days after sufficient proof that, at any 
time within the continuance of membership of Dr. Barry in the 
association, he had sustained bodily injuries, effected through 
external, violent, and accidental means, and that such bodily inju- 
ries alone had occasioned death within ninety days from the hap- 
pening thereof. This is a suit brought by the beneficiary named in 
the policy to revover the amount of the iasurance. 

It is alleged that the deceased sustained an injury, within the 
meaning of ihe policy, on the twentieth day of June, 1583, and it is 
proven that he died on the twenty ninth day of that month. There 
is no question, therefore, that if he was injured as claimed, he died 
within the time after the alleged injury named in the policy; nor is 
there any question that the policy was in force at the time of his 
death. By the terms of the policy it was provided, as already stated, 
that to entitle the beneficiary to the sum of $5,000, the death should 
be occasioned by the bodily injuries alone, effected through exter- 
nal, violent, and accidental means. Also that the benefits of the 
insurance should not extend to an injury of which there was no 
external and visible sign; nor to any injury happening, directly or 
indirectly, in consequence of disease; nor to any death or disability 
caused wholly or in part by bodily infirmities, or disease existing 
prior or subsequent to the date of the policy; nor to any case except 
where the injury was the proximate or sole cause of the disability or 
death. The issue between the parties may be briefly stated :— 

It is claimed by the plaintiff that, on the occasion mentioned by 
Dr. Hirschman, when the deceased was at Iron Mountain, he sus- 
tained an injury by jumping from a platform to the ground; that 
this injury was effected by such means as are mentioned in the 
policy; that the deceased at the time of the alleged accident was in 
sound physical condition and in robust health; and that the alleged 
injury was the proximate and sole cause of death. The defendant 
denies that the deceased sustained any injury that was effected 
through accidental means, and also contends that if any injury was 
sustained, it was one of which there was nv external or visible sign, 
within the meaning of the policy; and that the supposed injury was 
not the cause of the death of the deceased, but that he died from 
natural causes. The case therefore resolves itself into three points 
of inquiry: First. Did Dr. Barry sustain internal injury by his 
jump from the platform on the occasion testified to by Dr. Hirsch 
man? Second. If he did sustain injury as alleged, was it effected 
through external, violent, and accidental means, within the sense 





1885.} Barry vs. United States Mut. Accident A:s’n. 605 


and meaning of the policy, and was it an injury of which there was 
an external and visible sign? Third. If he was injured as claimed, 
was that injury the proximate cause of his death? To entitle the 
plaintiff to a verdict, each and all of these questions must be 
answered by you in the affirmative; and if, under the testimony, 
either one of them must be negatively answered, then your verdict 
must be for the defendant. 

The first question,—viz., was the deceased, Dr. Barry, injured by 
jumping from the platform,—is so entirely a question of fact to be 
determined upon the testimony, that the court must submit it with- 
out discussion to your determination. In passing upon the ques- 
tion, you will consider all the circumstances of the occurrence as 
laid before you in the testimony, the apparent previous physical 
condition of Dr. Barry, the subsequent occurrences and circum- 
stances tending to show the change 1n his condition, the relation 
in time which the first developments of any trouble bore to the 
time when he jumped from the platform, the nature of his last 
sickness, and the symptoms disclosed in its progress and termina- 
tion. Further, you will inquire what evidence, if any, did the pcst- 
mortem examination, and any and all subsequent examinations of 
the parts alleged to have been the seat of the supposed injury, 
furnish of an actual physical injury; what connection, if any, does 
there or does there not appear to be between the act of jump- 
ing from the platform and the subsequent events and circumstances 
which culminated in death, including the result, as yeu shall find 
it to be, of post-mortem investigitions. The question is before 
you, in the light of all proven facts, for determination. The court 
cannot indicate any opinion upon it without invading your exclu- 
sive province, and by your ascertainment of the facts the parties 
must be bound. There is presented in the case a train of circum- 
stances. Do they, or not, so to speak, form a chain connecting the 
ultimate result with such a previous cause as is alleged? Was the 
act of jumping from the platform adequate or inadequate to pro- 
duce an internal injury? Thus may you properly pursue the 
inquiry, guided by and keeping within the limits of the testimony. 

If you find that injury was sustained, then the next question is, 
was it effected through external, violent, and accidental means? 
This is a pivotal point in the case, and therefore vitally important. 
The means must have been external, violent, and accidental. Did 
an accident occur in the means through which the alleged bodily 
injury was effected? It does not help you to a proper ccnelusion 
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to say merely that the injury itself, if there was one, was an accident 
or accidertal. That was the result, and not the means, through 
which it was effected. The jumping off the platform was the means 
by which the injury, if any was sustained, was caused. “Was there 
anything accidental, unforeseen, involuntary, unexpected, in the act 
of jumping, from the time the deceased left the platform until he 
alighted on the ground? The term accidental is here used in its 
ordinary, popular sense, and in that sense it means “happening by 
chance, unexpectedly; taking place not according to the usual course 
of things,” or not as expected. In other words, if a result is such as 
follows from ordinary means, voluntarily employed, in a not unusual 
or unexpected way, then, [ suppose, it cannot be called a result 
effected by accidental means. But if in the act which precedes the 
njury, something uaforeseen, unexpected, unusual eccurs which pro- 
duces the injury, then the injury has resulted from the accident, or 
through accidental means. We understand from the testimony, 
without question, that the deceased jumped from the platform with 
his eyes open, for his own convenience, in the free exercise of his 
choice, and not from any perilous necessity. He encountered no 
obstacle in jumping, and he alighted on the ground in an erect 
posture. So far we proceed without difficulty. But you must go 
further and inquire,--and here is the precise point on which the 
question turns,—was there or not any unexpected or unforeseen or 
involuntary movement of the body from the time Dr. Barry left the 
platform until he reached the ground, or in the act of alighting? 
Did he or not alight on the ground just as he intended to do? Did 
he accomplish just what he intended to, in the way he intended to? 
Did he or not unexpectedly lose or relax his self-control in his down- 
ward movement? Did his feet strike the ground as he intended or 
expected, or did they not? Did he or not miscalculate the distance, 
and was there or not any involuntary wrenching or turning of the 
body in the downward movement, or in the act of alighting on the 
ground? These are points directly pertinent to the inquiry in 
hand; and I instruct you that if Dr. Barry jumped from the plat- 
form and alighted on the ground in the way he intended to do, and 
nothing unforeseen, unexpected, or involuntary occurred, changing 
or affecting the downward movement of his body, as he expected or 
would naturally expect such a movement to be made, or causing 
him to strike the ground in any different way or position from that 
which he anticipated, or would naturally anticipate, then any result- 
ing injury was not effected through any accidental means. But if, 
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in jumpiug or alighting on the ground, there occurred, from any 
cause, any unforeseen or involuntary movement, turn, strain, or 
wrenching of the body, which brought about the alleged injury; or 
if there occurred any unforeseen circumstance which interfered with 
or changed such a downward movement as he expected to make, or 
+8 it would be natural to expect under such circumstances, and as 
caused him to alight on the ground in a different position or way 
from that which he intended or expected, and injury thereby re- 
sulted,—then the injury would be attributable to accidental means. 
Of course, it is to be presumed that he expected to reach the ground 
safely and without injury. Now, to simplify the question and apply 
to its consideration a common-sense rule, did anything, by chance, 
or not as expected, happen in the act of jumping or striking the 
ground, which caused an accident? This, I think, is the test by 
which you should be governed in determining whether the alleged 
injury, if any was sustained, was or was not effected through acci- 
dental means. You have the testimony in relation to the occur- 
rence which it is claimed by the plaintiff produced in Dr. Barry a 
mortal injury, and taking it all into consideration, and applying to 
the facts the instructions of the court, you will determine whether, 
if any injury was sustained, it was effected through external, violent, 
and accidental means. 

The defendant claims that if Dr. Barry did sustain injury, it was 
one of which there was no external and visible sign and therefore 
that the plaintiff is not entitled to recover. In the discussion of this 
question, counsel were understood to contend that no recovery 
could be had under a policy in the form and terms of this one, if 
the injury was wholly internal. In that view, the court cannot 
concur. It is true, there must be an external and visible sign of the 
injury, but it does not necessarily follow from that that the injury 
must be external. That is not the meaning or construction of this 
policy. Such an interpretation of the contract as is contended for in 
that particular, would, in the opinion of the court, sacrifice substance 
to shadow and convert the contract itself into a snare, an instrument 
for the destruction of valuable rights. Visible signs of injury, within 
the meaning of this policy, are not to be confined to broken limbs or 
bruises on the surface of the body. There may be other external 
indications or evidences which are visible signs of internal injury. 
Complaint of pain is not a visible sign, because pain you cannot see; 
complaint of internal soreness is not such a sign, for that you cannot 
see; but if the internal injury produces, for example, a pale and 
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sickly look in the face, if it causes vomiting and retching, or bloody 
or unnatural discharges from the bowels; if, in short, it sends forth, 
to. the observation of the eye, in the struggle of nature, any signs of 
the injury,—then those are external and visible signs, provided they 
are the direct results of the injury. And with this understanding of 
the meaning. of the policy, and upon the evidence, you will say 
whether, if Dr. Barry was injured as claimed, there were or were not 
external and visible signs of. the injury; and the determination of 
this point will involve the consideration of the question, whether 
what are claimed here to have been external atid visible signs were, 
in fact, produced by—were the result of—the injury, if any was 
sustained. 

The next, question is, if Dr. Barry was injured as claimed, was the 
injury the sole or-proximate cause of his death ? Interpreting and 
enforcing the policy. according to its letter and spirit, it must be held 
that if any other cause than the alleged i injury produced death there 
can be no recovery. In short, to entitle the plaintiff to recover, you 
must be satisfied that the alleged injury was the proximate cause of 
death. Whether a cause is proximate or remote does not depend 
alone upon.-the closeness in the order of time in which certain things 
occur. An efficient, adequate cause being found, must be deemed 
the true cause, unless some other canse, not incidental to it, but inde- 
pendent of it, is shown to have intervened between it and the result. 
If, for example, the deceased sustained injury to an internal organ, 
and that necessarily produced inflammation, and that produced a 
disordered condition of the injured part, whereby other organs of 
the body could not perform their natural and usual functions, and 
in consequence the injured person died, the death could be properly 
attributed to.the original injury. In other words, if these results 
followed the injury as its necessary consequence, and would not 
have taken place had it not been for the injury, then I think the 
injury could be said to be the proximate or sole cause of death; but 
if an independent disease qr disorder supervened upon the injury, if 
there was an injury,—I mean a disease or derangement of parts not 
necessarily produced by the injury,—or if the alleged injury merely 
brought into activity a then existing but dormant disorder or dis- 
ease, and the death of the deceased resulted wholly or in part from 
such disease, then it could not be said that the injury was the sole or 
promimate cause. of. death. 

It is claimed by the plaintiff that the supposed jar or shock said to 
have been produced by jumping from the platform, caused some dis- 
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placement in the duodenum; that it became occluded; that there 
was constriction. and occlusion of that intestine, which was accom- 
panied with consequent inflammation. In short, that the deceased 
had duodenitis as the direct result of the alleged original injury, and 
in consequence, died. This contention is urged upon all the circum- 
stances of the case, and upon the testimony offered by the plaintiff 
tending to show the symptoms which accompanied the last sickness, 
the diagnosis of the case made by atiending physicians, and the 
ulleged developments of the autopsy. It is contended in behalf of 
the defendant that there was no constriction, occlusion, or inflam- 
mation of the duodenum, that the deceased did not have duodenitis, 
and that no physical injury is shown to have resulted from jumping 
from the platform. This claim is based upon the contention that the 
various symptoms manifested in the last sickness of the deceased 
were consistent with natural causes,—with some undiscovered 
organic trouble, not occasioned by violence or sudden injury; that 
the conclusions of the physicians who made the post-mortem exami- 
nition were erroneous; and that the microscopic examination of the 
parts in New York demonstrated such alleged error. Concernirg 
the microscopic test made in New York by Dr. Carpenter, the 
plaintiff contends that it is not reliable and should not be accepted 
for reasons urged in argument, and which I need not repeat. 

Now, between these conflicting claims, weighing and giving due 
consideration to all the testimony, you must judge. If the deceased 
died of some disease or disorder not necessarily resulting from the 
original injury, if there was an injury, then the defendant is not 
liable under this policy; but if the deceased received an internal 
injury which, in direct course produced duodenitis, and thereby 
caused his death, then the injury was the proximate cause of death. 

Since the plaintiff has alleged in his complaint and claims that the 
deceased received an injury in the duodenum, I am asked by the 
defendant’s counsel to instruct you that if the deceased did not die 
of duodenitis, or if you should find that the alleged jump did not: 
produce or result in a stricture of the duodenum, then your verdict 
should be for the defendant. This instruction I must decline to 
give, for my opinion is that if the deceased sustained internal injury 
in any part of his body, of which there was an external and visible 
sign, and if that injury was effected through the means named in the 
policy, and if'such injury was the sole or proximate cause of death, 
then the plaintiff is entitled to recover. 

As I once had occasion to observe in a case somewhat similar in 
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general character to this, you ought not to adopt theories without 
proof, nor to substitute bare possibilities for positive evidence of 
facts testified to by credible witnesses. Mere possibilities, conject- 
ures, or theories should not be allowed to take the place of evidence. 
Where the weight of credible testimony proves the existence of a 
fact, it should be accepted as a fact in the case. Where, if at all, 
proof is wanting, and the deficiency remains throughout the case, 
the allegation of fact should be deemed not established. 

Now, to briefly sum up the case: If you find from the evidence 
that the deceased, on the twentieth day of June, 1883, sustained a 
bodily injury, and that such injury was effected through external, 
violent, and accidental means, and was one of which there was an 
external and visible sign, and that the injury was the proximate or 
gole cause of death, then the plaintiff should have a verdict in her 
favor. If, on the contrary, you find either that the injury was not 
sustained, or that, if it was sustained, it was not effected through 
external, violent, and accidental means, or was an injury of which 
there was no external or visible sign, or that it was not the proxi- 
mate or sole cause of death, then your verdict should be for the 
defendant. 


Notr.—The cases cited by counsel, and considered by the court on the trial 
of this case, were Whitehouse vs. Travelers Ins. Co.,7 Ins. Law J , 23; 
Southard vs. Railway Pass. Assur. Co., 34 Conn., 574; N. A. Life & Acc. Ins. 
Co. vs. Burroughs, 69 Pa. St., 43; and McCarthy vs. Travelers Ins. Co., 8 Ins. 
Law J., 208. 
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SUPREME COURT OF IOWA 


Appeal from Black Hawk Circuit Court. 


STATE ex rev. Granam 
US. 


MILLER anp ANnoTtHER.* 


The Ancient Order of United Workmen is to be regarded as a life insurance 
organization, and as the supreme longe organized in Kentucky has not the 
guaranteed capital required by code Iowa, § 1160, it could not do busi- 
ness in Iowa, and the grand lodge of that State was not bound to obey its 
mandates in relation to the relief law; and the provisional grand lodge, 
formed after the suspension of the grand lodge for a refusal so to do, is not 
to be considered as the grand lodge of Iowa, and as such entitled to all the 
rights, privileges, and franchises of the order. 


The petition states that “the grand lodge of the Ancient Order of 
United Workmen of Iowa” is a corporation duly organized under 
chapter 2, tit. 9, of the Code of Iowa, relating to corporations other 
than those for pecuniary profit; that its articles of incorporation 
were duly filed and recorded in the recorder’s office of Scott County, 
in said State, in June, 1874. The object of this action is to deter- 
mine who are the officers of the grand lodge, and who is entitled to 
its rights, privileges, and franchises,—the relators and those they 
represent, or the defendants and the persons they represent. The 
petition, at great length, states the facts on which the relators rely. 
Certain allegations of the petition were admitted and others denied 
by the defendants. The material facts are sufficiently referred to in 


— 


* Decision filed, April 22, 1885. From N. W. Reporter. 
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the opinion. There was a trial by jury, and the plaintiffs introduced 
their evidence, at the conclusion of which “the plaintiffs moved the 
curt on the undisputed facts to instruct the jury to return a verdict 
for the defendants.” This notion was overruled, and the defend- 
ants introduced their evidence. The court, on motion, directed the 
jury to return a verdict for the plaintiffs, which being done, judg- 
ment was rendered that the relators and their associates “be, and 
they are hereby, adjudged and declared to be and to constitute the 
said corporation, and to be entitled to exercise its corporate rights, 
powers, franchises, and offices.” The defendants appeal. 


Nicnots & Burnuam, H. B. Fouxe, H. Bors, and J. J. Fotterton, 
Sour Appellants. 

Putnam & Rogers Davison & Lane, and H. C. Hemenway, for 
Appellees. 

Srevers, J. 

This cause has been elaborately argued in print and orally at bar. 
Every conceivable phase of the case has been fully discussed by the 
able counsel representing the respective parties. The arguments of 
counsel and the voluminous record have been examined and fully 
considered, and therefrom we reach the conclusion that the material 
question to be determined is whether the “ Ancient Order of United 
Workmen ” is or should be classed as a fraternal organization, as the 
plaintiffs contend it is, or whether it is a mutual life insurance com- 
pany, as the defendants contend. This, as we understand, briefly 
stated, is the material contention of the parties. We do not under- 
stand there is serious dispute as to the law which must govern the 
decision to be made when the character of the organization is deter- 
mined. It is therefore essential that a full statement should be 
made of the organization and objects of the order. We find from 
the record that during 1873, or prior thereto, there were in the 
States of Pennsylvania, Ohio, and Kentucky organized grand and 
subordinate lodges of the order. Representatives chosen for that 
purpose from the said grand lodges, organized in that year a 
supreme lodge by adopting what was designated as the constitution 
of the supreme lodge of the Ancient Order of United Workmen. 
The objects of such organization are declared in a preamble or 
preface to the constitution to be as follows: “ Pretermitting all 
reference to nationality, political opinions, or denominational dis- 
tinctions or preferences,’ but believing in the existence of a God, the 
creator and preserver of the universe, and recognizing as a funda- 
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mental principle that usefulness to ourselves and others is a duty 
which should be the constant aim and care of all, the following 
are submitted as the aims and purposes of the Ancient Order of 
United Workmen: (1) To embrace and give equal protection to all 
classes and kinds of labor, mental and physical; to strive earnestly 
to improve the moral, intellectual, and social condition of its mem- 
bers; to endeavor by wholesome precepts, fraternal admoniticns, 
and substantial aid, to inspire a due appreciation of the stern reali- 
ties and responsibilities of life. (2) To create a fund for the benefit 
of its members during sickness or other disability, and in case of 
death to pay a stipulated sum to such person or persons as may be 
designated by each member, thus enabling him to guaranty his 
family against want. (3) The adoption of such secret work and 
means of recognition as will insure the protection of its members 
wherever the order may exist. (4) To hold lectures, read essays, 
discuss new inventions and improvements, encourage research in art, 
science, and literature, and, when practicable, maintain a library for 
the improvement of the members. 

The constitution is lengthy, and contuins specific provisions for the 
government of the order of which the supreme lodge, as its name 
indicates, is the supreme authority and head of the order, to whom 
appeals might be taken, and whose decision in relation to any matter 
legitimately before it is final and conclusive. The material provi- 
sions of this constitution will be sufficiently referred to hereafter. In 
general it may be now said that under its provisions subordinate 
lodges might be formed in any State where no grand lodge was in 
existence, and that such subordinate lodges were under the exclusive 
jurisdiction of the supreme lodge, and that when the membership of 
such subordinate lodges reached a specified number then a grand 
lodge might be formed which had jurisdiction over the subordinate 
lodges in such State, but the supreme lodge had jurisdiction of and 
the power to control the grand lodge in accordance with the consti- 
tution of the supreme lodge and rules of the order. The first 
meeting of the chosen representatives for the organization of the 
supreme lodge was held in February, 1873, and when organized, it 
or its officers became a corporation under a statute of Kentucky, 
which authorized the incorporation of the “grand lodge of the A. O. 
U. W. of Kentucky, and the supreme lodge.” Said statute, among 
other things, provided that “a supreme lodge may be established by 
this grand ludge in conjunction with other grand lodges, and when 
so established the officers thereof and their successors in perpetuity 
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shall become a body politic and corporate under the name and style 
of the ‘Supreme Lodge of the Ancient Order of United Workmen 
of the United States; and on accepting this charter shall be entitled 
to all the rights, privileges, and immunities therein contained, with 
the power to establish other grand lodges within the United States, 
with like powers, privileges, and immunities, but subordinate to 
said supreme lodge.” After the organization of the supreme lodge, 
subordinate lodges under its jurisdiction were organized in the State 
of Iowa, and thereafter the grand lodge was formed, the amended 
constitution of which provides that it “shall have full power and 
privilege of a grand lodge acting in accordance with the privileges 
granted it by the supreme lodge” of this jurisdiction. 

The articles of incorporation of said grand lodge provide that its 
powers are subject to “such laws, rules, and regulations as are now 
and shall hereafter be prescribed by the supreme lodge of the A. O. 
U. W. of the United States.” 

In so far as they have any bearing in this case, the provisions of 
the constitution of the supreme lodge and the grand lodge are the 
same, and the preamble to the former declares that one of the 
objects of the organization is “to create a fund for the benefit of its 
members during sickness or other disability, and in case of death to 
pay a stipulated sum to such person or persons as may be desig~- 
nated by each member.’’ This fund, payable on the death of a 
member, is known as the beneficiary fund, and is created by the pay- 
ment by the members of specified sums of money as dues, and on 
the death of a member assessments are made on the members for 
certain sums of money to pay the death-loss of $2,000. When there 
is a grand lodge in any State it is obligated to pay, and is charged 
with the duty of collecting and disbursing, such money. The grand 
lodge ot Iowa had so obligated itself and was charged with such 
duty at the time the differences between it and the supreme lodge 
occurred, as will be presently stated. Ata meeting of tie supreme 
lodge, held in Boston in 1880, an amendment to the provisions of 
the constitution in relation to the beneficiary fund was adopted, and 
afterwards, at a meeting of said lodge, held in Detroit in 1882, the 
provisions so adopted were amended. By the amendments to the 
constitution so adopted what is designated as a relief fund was 
created for the relief of overburdened jurisdictions, and thereby the 
members of the order were required to contribute money for the 
payment of death-losses in other States, and the grand lodge of 
Iowa was charged with the duty of collecting the money of its mem- 
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bers and remitting the same to the supreme lodge. A relief board 
was created by the supreme lodge, who, under the authority vested 
in them, issued “ Relief Call No. 1,” and thereby the grand lodge of 
Iowa was required to collect of each member under its jurisdiction a 
named sum for the payment of death-losses in the State of Indiana. 
This the grand lodge declined to do, and thereupon, as the plaintiffs 
claim, the “charter of said grand lodge of Iowa” was suspended, 
and afterward a provisional grand lodge was formed under the 
authority of the supreme lodge. Afterwards, certain subordinate 
jiodges and members of the order, who recognized the authority of 
the supreme lodge, through their repregentatives duly chosen, and 
claiming to be the grand lodge of Iowa, met and elected the relators 
officers of such grand lodge, and they claim they are entitled to all 
the rights and privileges thereof. It should also be stated that the 
subordinate lodges adhering to what the defendants claim is the 
grand lodge of Iowa, through their representatives, at a meeting of 
the grand lodge recognized by them, denied the authority of and 
seceded from the supreme lodge, and by an amendment to its con- 
stitution absolved itself, so far as it could, from all allegiance to the 
supreme lodge. 

No person can be admitted as a member of the order unless he is 
a free white male of the full age of twenty-one years, and under 
fifty years old. He must be of good moral character, competent to 
earn a livelihood for himself and family, and a believer in the exist- 
ence of a Supreme Being. In addition to which he must pass a 
satisfactory medical examination. A certificate of membership is 
issued, whereby the order obligates itself to pay the sum of $2,000 
on the death of a member, to whomever he may designate, provided 
all the rules and regulations of the order have been complied with. 

The petition states “that one of the principal objects and func- 
tions of said association is to secure to each member thereof the 
payment, on his death, of the sum of two thousand dollars, subject 
to the fulfillment of the conditions imposed by the constitution and 
laws of the association.” Counsel for the plaintiffs concede that 
such pecuniary provision is the same as that secured by ordinary 
life insurance; but, while this is so, it is contended that the associa- 
tion has no resemblance to any known life insurance company, for 
the reasons that the relations between such insurance companies 
and their members are purely business relations based upon con- 
tract, and therefore cannot be changed except by mutual consent. 
Tu such associations all that the assured has to do is to pay his dues 
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and assessments; but in this the right to pecuniary benefits, whether 
in case of sickness or death, is merely incident to and absolutely 
dependent upon continued membership in a fraternal society, 
subject to its laws, present or future, and defeasible by loss or sus- 
pension of such membership in any mode or for any cause provided 
by such laws; such as for immoral and unbecoming conduct, includ- 
ing a malicious or false charge against a “brother.” On the other 
hand, the contention of the appellants is that, in order to determine 
the primary purpose of the association, reference must be had to the 
conditions of membership and the business conducted; and it is said 
that there is no dispute hut what the applicant for membership 
must be insurable; that his application must be accompanied by a 
physician’s certificate to that effect; and that the qualification for 
membership is made ultimately to depend upon the question as to 
whether the applicant is insurable, and when he is admitted into full 
membership a policy of insurance is issued to him, and every mem- 
ber is thus insured; nor can he be a member without keeping his 
policy in force. If he fails to pay dues and assessments, his mem- 
bership in the association is forfeited. 

We have thus stated at some length the claims of counsel, and as 
their respective statement of facts is, in the main, correct, and when 
the object of the organization, as stated in the preamble to the 
constitution, is considered in connection therewith, the conclusion is 
inevitable that the association has assumed the characteristics of a 
fraternal organization, and also of a life insurance company. The 
former, however, possibly predominate; for it is true, we think, that 
many, if not all, fraternal associations dispense in some form 
pecuniary benefits, and that purely life insurance companies do not 
have what is called secret work, a pass-word, or anything of a moral 
or scientific character, which in any manner affects the organization. 
Nor do purely fraternal organizations require that the members 
should be insurable. It is evident that the declared objects of the 
association should not alone be the controlling consideration, for 
they may be a mere pretense. To ascertain the primary purpose of 
this association, reference must be had to the business conductod, 
the manner of conducting it, and what provisions have been adopted 
for carrying into effect the several avowed objects of the organizu- 
tion. Doing this, we find that the certificate of membership provides , 
that upon the death of each member there shall be paid to such 
person as he may designate the sum of $2,000, and that thereunder 
he or his beneficiary is entitled to nothing more. 
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Elakorate and stringent provisions are made in relation to the 
_ beneficiary fund, payable on the death of a member, and for col- 
lecting and enforcing the payment thereof of such amounts as are 
assessed on each member; but we have been unable to discover any 
provision for enforcing any of the other declared objects of the 
association stated in the preamble to the constitution of the 
supreme lodge, including “sick benefits.” If the provisions of a 
fraternal character be eliminated from the association, its primary 
and only purpose is that of a life insurance organization: State vs. 
Bankers’ Ass’n., 23 Kan., 499; Folmer’s Appeal, 87 Pa. St., 133; 
Mason’s B. Soc. vs. Winthrop, 85 IIl., 537; Same vs. Baldwin, 86 IIl., 
479; State vs. Citizens’ Ass’n., 6 Mo. App., 163; Bolton vs. Bolton, 
73 Me., 299. 

We are satisfied, from an examination of the record, that the pri- 
mary object and purpose of the association of the Ancient Order of 
United Workmen is to provide a beneficiary fund to be paid upon 
the death of each member, and that the avowed fraternal character 
of the association is merely incidental thereto. In fact, we go 
further than this, and from the record find that one of two things is 
true; that is to say, the fraternal objects of the association as avowed 
have been abandoned, or never were intended to be enforced. We 
find no evidence of their enforcement, or that they were ever 
regarded as material by the members of the association; while, on 
the other hand, the provisions in relation to the beneficiary fund 
have been enforced, and the accumulation and payment of such 
fund has been regarded as the object and purpose of the association. 
Therefore it must be regarded as a life insurance organization and 
within the provisions of the statute, which provides that “no foreign 
life insurance company, aid society, or association for the insurance 
of the lives of its members, and doing business on the assessment 
plan, shall be allowed to do business in this State unless it has a 
guaranteed capital of not less than one hundred thousand dollars in 
the State in which it is organized.” Code, § 1,160. 

The supreme lodge is a Kentucky organization, and its business 
and primary purpose is life insurance; and, under the foregoing 
statute, it is immaterial whether it is ‘incorporated or not, for in 
either case it cannot do business in this State, for the reason that it 
has not the requisite guaranteed capital. If it is incorporated in 
Kentucky, as we think it is, and it has been so held, then, fcr other 
reasons, it cannot enforce the so-called relief law in this State for 
the purpose of relieving overburdened jurisdictions. Instead of stat- 
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ing the reasons at length, we refer to the following adjudicated 
cases; Lamphere vs, Grand Lodge A, O. U. W., 47 Mich,, 429., 8. ¢,, 
11 N, W, Rep., 268; Grand Lodge A. O. U. W, vs, Stepp, 14 Pittsb., 
Leg. J., 164. Our ¢on lusion is that the grand lodge of Iowa was 
not bound to obey the mandates of the supreme lodge in relation to 
the relieflaw, It therefore follows that the circuit court erred in 
not directing the jury to find for the defendants, and in directing a 
verdict for the plaintills, 


Reversed, 





1£85.] Koehler et al. vs. Centennial Life Ass'n. 


SUPREME COURT OF IOWA. 


Appeal from Pottawattamie Circuit Cuurt. 


KOEHLER anp ANOTHER 
vs. 
CENTENNIAL LIFE ASS’N.* 


The policy provided that the sum collected on assessment should be paid to 
his wife M. and children, or their legal representatives. 

Held, That the children of a former marriage were entitled to share in the dis- 
tribution as beneficiaries. ‘Che name of the wife is descriptive of the per- 
son and not a designation of whose children are intended. 

Held, That the provisions of a subsequent will of insured cannot aid in inter- 
preting the policy where the will simply directed a division of this property 
between his wife, his children by the first marriage, and a step-son. 


This action involves the question of the proper distribution of the 
avails of a life insurance policy. The circuit court held that the 
plaintiffs were entitled to the whole of the proceeds of the policy, 
and defendants appeal. 


Sairu, Carson & Fart, for Appellant. 

Frank Surum, for Appellees. 

Newman & Brak, for the Insurance Company. 

Rorurock, J. 

The policy of insurance was upon the life of George H. Koehler, 
who died on the twenty-sixth day of October, 1883. In his early 
life he was married to Margaret Knauf, now deceased. There were 
five children the issue of that marriage. After the death of his first 
wife he married Maglien Koehler, plaintiff herein. Said Maglien 
Koehler, prior to her marriage with George H. Koehler, had been 
married to one Kale, by whom she had one child, who is now living 
and who intervened in this action. There were two children, the 
issue of the marriage of Geo. H. Koehler and Maglien Koehler, to 
wit, Robert Koehler, plaintiff herein, and another who died Novem- 





. Opinion filed, “June 5, 1885. 
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ber 15, 1879. On the tenth day of April, 1877, George H. Koehler 
procured to be issued to him a policy upon his life, of which the fol- 
lowing isa copy: “The Centennial Life Association, in considera- 
tion of the representations and agreements in the application there- 
for, and the sum of $14 in hand paid, and the further sum of $3.50 to 
be paid on the first day of November of each year hereafter, does 
hereby issue this policy to George Henry Koehler, of Macedonia, 
Pottawattamie County, Iowa, with the following agreement: On the 
death of said George Henry Koehler, he having conformed to all 
conditions hereof, and on satisfactory proof of said death having 
been filed with the secretary of the association, an assessment shall 
be made on all policy-holders of the association, according to the 
policy held by each, for as many dollars as there are policy-holders. 
* * * And the sum collected on such assessments (less the added 
cost of collection) shall be paid to his wife, Maglien Koehler, and 
children, or their legal representatives, at the office of said associa- 
tion in Burlington, within ninety days from the filing of said proof 
of death.” A few days before his death Koehler made his last will 
and testament, by which he directed that all of his just debts should 
be paid out of the proceeds of the life insurance policy. 

The plaintiffs claim that they were entitled to all uf the money. 
The five children by the first marriage claimed that they were en- 
titled to share in the distribution. Frank Hale, the child of Mag- 
lien‘ Koehler by her first husband, claimed that he was entitled to a 
share, and the executor of the last will and testament claimed that 
he was entitled to the money by virtue of the will. The court held 
that the whole of the proceeds should be paid to Maglien Koehler; 
the widow, and to Robert Koehler, the child of the second mar- 
riage. Frank Kale and the executor did not appeal, and the ques- 
tion to be determined is whether the policy should be construed to 
be for the benefit of the widow and all of the children of the de- 
ceased, or for the exclusive benefit of the widow and her child, the 
issue of her marriage with the deceased. 

It appears from the record that all but one of the children by the 
first marriage were adults at the time the policy was procured. 
Some of them were murried. But it does not appear, by the will or 
otherwise, that deceased at any time made any advancements to his 
elder children. It is not shown what property he owned at his 
death, nor at any other time. By his will he gave to his wife eight 
acres of land and one-third of all his other property, and divided 
the residue among the five children by his first wife, and Frank 
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Kale, the child of his wife by her first marriage. If there is any- 
thing to be gathered from the will as to the intention of the de- 
ceased, it is that the proceeds of the policy should be used for the 
benefit of his wife and his children by his first marriage, and Frank 
Kale, his step-son. It would have this effect, because, by discharg- 
ing the indebtedness with the avails of the policy, the amount to 
be distributed to the devisees would be increased. 

It is conceded that the provision of the will directing the avails 
of the policy to be used in discharging the indebtedness is inopera- 
tive, and as the policy was written more than six years before the 
will was made, the provisions of the will can be regarded as of very 
little consequence in determining who should be designated as bene- 
ficiaries under the policy. Indeed, there is nothing in the record 
to aid in the construction of the policy, and it must be construed by 
the language employed in the instrument. It provides that the pro- 
ceeds “shall be paid to his wife, Maglien Koehler, and children.” 
If we were to construe these words as meaning Maglien Kochler 
and her children, it would include, not only her child by her second 
marriage, but it would also include Frank Kale, her child by her 
first marriage. Such a construction cannot, we think, be the true 
one. It is not to be supposed that the deceased intended at that 
time to muke Frank Kale the object of his bounty to the exclusion 
of his own children. The word “their” cannot be held to be the 
proper one to designate the children, because it is an improper 
form of expression. In order to sustain the interpretation of the 
circuit court, it is necessary to make the instrument read as follows: 
“to his wife, Maglien Koehler, and her children by him.” We do 
not think this ig the plain and natural construction of the language. 
We think it should be to his wife and his children. This, it appears 
tc us, is pot only the plain and obvious construction, but it accords 
with the grammatical sense of the words. If the words were, “his 
wife and children,” there would be no doubt that the meahing 
would be his wife and his children. The nume of the wife, Maglien 
Koehler, is thrown in as descriptive of the person, and not as desig- 
nating whose children are intended. _ 

Of course we can have no aid from adjudged cases in determining 
the question. We think that all of the children of the deceased 
should be included in the distribution. 


Reversed. 





Lteport of Decisions. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Clinton County. 


LONG 
Os, 


BEEBER, Rxecetver LYCOMING FIRE 
INS. CO.* 


Where a tenant, without the knowledge or consent of his landlord, performs 
an act which increases the insurance risk on the premises held by him, 
contrary to the stipulation of the policy ; Held, That the fact that the act 
was that of the tenant, and even unknown to the landlord, was no excuse 
for the infringement of the covenants in the policy, and that the latter 
could not recover against the company. 

The question whether the temporary use of a steam thresher did increase tho 
risk was properly left to the jury. 


This was an action to recover on a policy of insurance. The 
plaintiff proved on the trial that the buildings insured, the barn, 
wagon shed, corn cribs, and pig pen were wholly destroyed, and the 
dwalling-house damaged, on the 21st of September, 1880, by a fire, 
the cause of which was not known; that the dwelling-house was 
damaged to the extent of $10, and that the barn was of the value of 
$2,000, and the other buildings, wholly destroyed, of the value of 
$800, at the time of their destruction. He further proved that he 
had duly notified the company and made the requisite proofs of the 
loss, and therefore he claimed to recover $1,510, with proper inter- 
est, and rested. To avoid a verdict for any part of the plaintiff's 
demand, the defendant offered in writing to prove that the said fire 


* Opinion filed, May,26, 1885. From Pittsburgh Legal Journad. 
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on the 21st of September, 1880, which caused the damages the plaint- 
iff seeks to recover, originated from a portable steam engine em- 
ployed on that day in driving a threshing machine, located in the 
barn, and that it increased the risk of fire thereto ; that the engine 
was used by the authority and consent of the plaintiff or of the 
tenant in possession of the insured premises ; that prior to that time 
no steam power had been used about said buildings or in the 
neighborhood of the same, for threshing or other farm purposes, 
and the defendant stated that the purpose of the evidence offered 
was to skow that a part of the first section of the conditions annexed 
to the policy had been violated, and that therefore there could be 
no recovery ; and in stating what that part is, words are joined to- 
gether that have not euch collocation in the section. The-part of 
said section claimed by the defendant in the offer of evidence tu have 
been violated by the plaintiff, quoting from the defendant’s written 
offer, is as follows: “Or if the above-mentioned premises shall be 
occupied or used so as to increase the risk, * * * or if the risk be 
increased by ay means whatever without the assent of this com- 
pany indorsed hereon, * * * this policy shall be void.” 


J. R. Younaman and Cue G. Furst, for Plaintiff in Error. 
Jesse Merritt and H. W. Warson, Con/ra. 


Gorpon, J. 

It is a very plain proposition, and one that ordinarily will not be 
disputed, that where a man makes an agreement with another, he 
should himself comply with its terms and conditions, if he would 
insist upon a compliance on part of him with whom he has contracted. 
Following a rule of this kind, it was held in the case of McClure vs. 
Watertown Fire Insurance Co., 9 Norris, 277, that when a condition 
in a policy is unambiguous, the insured cannot avoid a compliance 
with its terms by showing an honest though unsuccessful effort to 
comply therewith. In the case in Shand there can be no doubt that 
the condition, upon the breach of which the defense was rested, was 
both reasonable and unambiguous. The company, for a fixed price, 
insured the building as it was at the date of the policy. It took 
upon itself that hazard and none other ; and to avoid all dispute as 
to what it did insure, the condition was ittroduced that if the risk 
was increased by the erection or occupation of neighboring build- 
ings, or by any means whatever, without the assent of the company, 
the policy should be void, and, subject to this condition, the plaint- 
iff accepted this policy. There is no doubt about the justand bind- 
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ing character of this contract, and if the insured did in fact, with- 
out the assent of the insurer, either by himself or tenant, do any- 
thing to increase the risk, the contract was violated, and he must 
bear the consequences. Whether the risk of the fire was increased 
by the temporary use of the steam thresher at the barn, was a ques- 
tion properly submitied to the jury, and of that submission there 
can be justly no complaint. The argument, however, is, that with 
the use and employment of this steam engine the plaintiff had noth- 
ing to do, but that it was hired and used, without his knowledge 
and assent, by Soloman Tyce, his tenant. Rut we do not under- 
stand that the indiscretion of Long’s tenant was one of the risks 
which the defendant took upon itself, and, if not, we cannot see how 
it can be made liable therefor. In this particular the case is very 
like that of Diehl vs. Adams County Mutual Insurance Co., 8 P. F. 
Smith, 443. In that case the tenant, without the acquiescence or 
assent of his landlord, had increased the risk of the insured premi- 
ses by the erection of steam works on a public alley adjacent 
thereto ; held, that the fact that the erection was by the tenant was 
no excuse for an infringement of the covenants in the policy ; that 
the possession of the tenant was the possession of the lessor ; that 
he continued to be the insured party, and that the covenants 
he entered into when his property was insured continued, whether 
he occupied it personally or by his tenant. This case is so nearly 
like the one in hand that the one may be regarded as ruling the 
other. The principal difference is, that in the one the erection was 
permanent, but was not the cause of the fire which destroyed the 
insured building; in the other the erection was temporary, but 
caused the loss. Now, let it be that this temporary use only sus- 
pended the policy during the time the thresher was in operation, 
yet, as the loss occurred during that time, the effect is the same as 
though the objectionable structure had been permanent. Nor docs 
the landlord’s knowledge of thes act of the tenant form a material 
element of the case. As we have seen from the case above cited, 
the violation by the tenant is legally a violation by the lessor. Fur- 
thermore, the condition is not limited to an act personal or permis- 
sive on the part of the insured, but the provision is that the premi- 
ses shall not be occupied or used so as to increase the risk, and it 
therefore became Long’s duty to see that they were not so used. 


The judgment is affirmed. 





1885.] Trojan Mining Co. vs. Firemen’s Ins. Co. 


SUPREME COURT OF CALIFORNIA. 


TROJAN MINING COMPANY. 


vs, 


FIREMEN’S INS. CO., or Battrore,* 


A provision in a policy of fire insurance requiring the assured to employ a 
watchman to be in and upon the premises, day and night, during such 
time as the insured works were idle, is not complied with if such watchman, 
during the. night, slept in a building located across the road from the in- 
sured premises, and about one hundred feet distant therefrom. Such result 
follows, although the watchman kept a watch-dog in the insured building, 
which had the whole range of the building on the inside, and was accus- 
tomed to bark loudly when any stranger approached. 


In a complaint on such policy an allegation that a watchman was employed 
by the plaintiff in and upon the premises day and night, and was upon the 
premises at the time of the fire, is sufficiently denied by an answer, which 
denies that a watchman was in and upon the premises day and night, and 
avers that at the time of the fire, and for more than two hours prior 
thereto, no watchman was in and upon the premises. 


Appeal from a judgment of the superior court of the city and 
county of San Francisco, entered in favor of the defendant. The 
opinion states the facts. 


Gerorce W. Tyter, for Appellant. 
Fox & Kettoee and T. C. Van Nuss, for Respondent. 


The Court. 


Action on a fire insurance policy. The policy contained the fol- 
lowing clause :— 


* Opinion filed, May 14, 1885, From West Coast Reporter. 





626 Heport of Decisions. | Aug, 


“It is agreed and understood that during such times as the above 
works are idle, a watchman shall be employed by the assured, to be 
in and upon the premises day and night.” 

The allegation in the complaint on that subject is as follows :— 
“That at the time of such fire, and for some time prior thereto, the 
works of said corporation, so assured, as aforesaid, were idle, but 
during all said time a watchman was employed by plaintiff in and 
upon the premises day and night, and said watchman was upon said 
premises at the time of said loss and damage, as aforesaid.” 

The denial is.as follows: “And defendant denies, and says it is 
not true, as alleged in said complaint, or at all, that during all the 
time the works of said corporation were idle, as alleged in said 
complaint, a watchman was in and upon the premises day and 
night.” ‘ 

In the answer there is also an allegation as follows: “That at the 

time said fire occurred, and for more than two hours prior thereto, 
no watchman was in and upon the premises upon which said works, 
insured as aforesaid, were situated.” 
_ It is contended by plaintiff, that the allegation of the complaint 
asto the watchman is not denied. The complaint states that a 
watchman was employed by plaintiff in and upon the premises 
day and night, and was upon the premises at the time of the fire. 
The answer denies that a watchman was in and upon the premises 
day and night, and avers that at the time of the fire, and for more 
than two hours prior thereto, no watchman was in and upon the 
premises. The denial seems to us to be plain and unequivocal. 
The appellant urges that by the terms of the policy it was to em- 
ploy a watchman to be in and upon the premises, and if the watch- 
man staid away, the insurer is not exonerated, under section 2,629, 
civil code. If there is any difference in the meaning of the words 
used in the policy and those used by the pleader, the latter seems to 
have attached to them the meaning that the watchman, employed 
by the plaintiff, was in and upon the premises day and night, not 
that he was employed to be there and neglected his employment; 
and moreover, the plaintiff alleged that he was there at the time of 
the fire; and thus the issue was presented as to the fact whether or 
not the watchman was there. On this subject the court found as 
follows :— ; 

“That during the time that said premises were so idle and unoccu- 
pied, plaintiff failed to and did not keep a watchman in and upon, 
or in or upon, said insured premises day and night. That no watch- 
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man was in and upon, or in or upon, said insured premises nightly 
from and after the hour of 10 o’clock, or thereabouts, until an early 
hour of each morning thereafter. That no watchman was in and 
upon, or in or upon, said insured premises beetween the hours of 10 
o’clock vp. m., or thereabouts, on the evening preceding the fire al- 
leged in the complaint of plaintiff, and the hour when said fire oc- 
curred. That a watchman employed by plaintiff to watch the 
insured premises slept nightly in a small building located across the 
road from said insured premises, and from one hundred to one hun- 
dred and twenty feet, or thereabouts, distant therefrom. That said 
building was owned by plaintiff, but was situate upon ground not 
owned by plaintiff. That the watchman so employed us aforesaid, 
kept a watch-dog in the insured building, which had the whole 
range of the building on the inside, and was accustomed to bark 
loudly when any stranger approached said building.” 

The evidence is not before us. The findings respond to the issues, 
and clearly show that plaintiff was not entitled to recover. 

It is unnecessary to notice the other points presented, as the above 
disposes of the case. 


The judgment is affirmed. 





SUPREME COURT OF IOWA. 


Appeal from Hardin Circuit Court. 


UNDERWOOD 
U8. 


IOWA LEGION OF HONOR.* 


Where the assessment in a benevolent order was not made in the manner re- 
quired by the constitution and rules, on a subordinate lodge, a notice from 
the secretary of the latter, calling for the payment of a death-claim for 
which the assessment should have been made, is not binding upon the mem- 
bers, and a failure to respond to such notice will not forfeit the rights of the 
member. 

A member is not bound by usages and customs of the order in regard to assess- 
ments, of which he is not shown to have had knowledge. 


The defendant is a corporation existing and doing business under 
the laws of Iowa. The plaintiff, in her petition, claimed that de- 
fendant obligated itself to pay her $2,000, as part of a beneficiary 
fund,npon the death of David Underwood. Trial to the court, 
judgment for the plaintiff, and defendant appeals. 


J. B. Youna, for Appellant. 
Stivers & Lovutuam, for Appellee. 
Srevers, J. 
The business of the defendant is life insurance. In pursuance of 
zvertain rules and regulations it bound itself to collect and pay a 
specified sum upon the death of each member of the order. The de- 
fendant is designated as the “Grand Lodge,” and there are sub- 


* Decision filed, April 24, 1885. 
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ordinate lodges. David Underwood was a member of one of such 
subordinate lodges, designated and known as “Doran Lodge No. 
105.” The defendant issued to him a certificate of membership 
which entitled the plaintiff to the sum of $2,000 upon his death, pro- 
vided that at such time he was a member of the order, and had com- 
plied with “all the laws, rules, and regulations thereof.” To pay 
death-losses the members of the order were from time to time 
assessed and required to pay a stated sum. Upon their failure to 
do so they ceased to be members, and were not entitled to any of the 
benefits of the order, unless reinstated as provided by the rules and 
regulations of the order. 

It is conceded that the constitution, rules, and regulations consti- 
tute a part of the contract of insurance, and the right of the plaintiff 
to recover depends upon the question as to the proper construction 
thereof. Two members of the order died, and, as the defendant 
claims, an assessment therefor was made on David Underwood on 
the first day of September, 1881, which he did not pay, although 
duly notified, and thereby he ceased to be a member, and was not 
entitled to the benefits of the order. The assessment in question was 
made by the defendant in the subordinate lodge of which David Un- 
derwood was a member, and the subordinate lodge was directed to 
remit to the proper officer a specified sum for each member, and. 
“immediately make an assessment on all your members of that date.” 
The subordinate lodge did not make such assessment, but the secre- 
tary thereof notified David Underwood that a member of the order, 
named Hess, had died, and he was directed to remit the amount re- 
quired to pay such loss, and that if he failed to do so he would stand 
suspended. There is some question when this notice was sent to 
Underwood. The defendant claims it was in September, 1881, while 
the plaintiff claims it was in 1882, long after the death of Underwood. 
Conceding it was at the time claimed by the defendant, we are un 
able to find any evidence in the abstract that the defendant ever 
made any assessment for the death of Hess. The assessment made by 
the defendant was for other and different persons. 

The abstract is confused in this respect, and we are unable to de- 
termine what the truth is. It is evident, we think, that unless the 
defendant made an assessment on the subordinate lodge for the 
death of Hess, then the act of the secretary in notifying Underwood 
of such death, and requiring him to pay, had no effect on the rights 
of the parties. But, be this as it may, the constitution provides 
“that a named officer of the defendant shall notify each subordinate 
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lodge of the death of each member, and require it to forward the 
grand treasurer the requisite amount of money to pay the loss, and the 
subordinate lodges are required to make an assessment upon each 
member of one dollar each for each valid certificate at the date of 
death of the member upon which such assessment is made.” This 
provision constitutes a part of the contract of insurance, and Under- 
wood was not required to pay a death-loss until the subordinate 
lodge, of which he was a member, made an assessment on him there- 
for. Until such assessment was made Underwood was entitled to 
all the rights and privileges of the order. 

Couusel for the defendant insists that, under the usages and cus- 
toms; of the order, the assessments made on the subordinate lodges, 
and the notice thereof, should be regarded as a compliance with the 
constitution; and he offered to introduce evidence to establish such 
fact, which the court refused to receive. It was not proposed to 
prove that Underwood had knowledge of such custom, and we think 
that he was/not bound thereby, but had the right to rely on the pro- 
visions of the contract of insurance. The court, therefore, did not 
err in the rejection of the proposed evidence. Jt is deemed proper 
to state that on the day prior to the death of Underwood, a friend, 
for him, paid all that was due the order from him, which the defend- 
ant received and yet retains, but claims that such amount was re- 
ceived by mistake, and it has credited Doran Lodge with such 
amount as being by it overpaid. But neither the defendant nor 
Doran Lodge has offered to refund said money. To say the least, 
it is doubtful if the order can retain this money and yet refuse to pay 
the insurance to the plaintiff. 


Affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 
Error to the Court of Common Pleas of Northampton County. 


APPEAL OF THE SUSQUEHANNA 


MUTUAL FIRE INS. CO.* 


A premium-note is not an absolute obligation until assessment has been made 
and notice given. Attachment therefore cannot be maintained for an un- 
paid assessment of which no notice had been given. 


Green, J. 

We think the absence of notices of assessments to the insured was 
fatal to the cause of action in this case, and therefore the judgment 
must be affirmed. The proceeding is adverse. The claim is 
founded upon a contract, and a recovery by judicial decree must 
be in accordance with the terms of the obligation sought to be 
enforced. The premium-note is not an absolute obligation, but 
only an engagement to pay in such portions and at such times as 
the directors may, agreeably to the acts of Assembly and the by- 
laws require. The fifth paragraph of section 31 of the by-laws 
provides that, whenever an assessment is levied, the secretary shall 
give notice to the policy-holder of the amount due and the time 
of payment. It is plain, therefore, that there is no liability to pay 
anything on the part of the insured until an assessment has been 
made and notice has been given him of the amount due, and the 
time when it is to be paid. Nothing of that kind was done in this 
case, either prior to the attachment or to this suit. As the defend- 


es 


* Decision rendered, Oct. 6, 1884. 
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ant could not know what amount he was to pay, or at what time, 
without a notice; the terms of his contract imposed no obligation 
upon him, and no adverse legal proceeding could be founded 
upon such an imperfect engagement. He not only violated no 
duty, but the duty did not exist until the stipulations upon which 
it was to arise had been complied with. We cannot regard the 
attachment as a substitute for the notice, it is only another form of 
judicial proceeding, which is as much in want of a compliance 
with the ordinary terms of the obligation as is the present suit. 
As this difficulty is fatal to the cause of action it is not necessary to 
consider the other matters arising in this record. 





1885. ] Jacobs. vs. Susquehanra Mut, Fire Ins. Co. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Adams Cvuunly. 


JACOBS 
Us. 
SUSQUEHANNA MUT FIRE INS. CO.* 


In a suit by a mutual assurance company against one of its members, for an 
assessment, defendant alleged that the assessment should be upon the basis 
of $30 cash, as that was the way the agent had agreed on. 


Held, That this verbal agreement with the agent was not effective, as the 
application contained a positive stipulation that the company was 1 ot 
bound by any statement unless inserted in the application in writing. 


J. C. Negxy, for Plaintiff in Error. 
Davi Wux1s, for Defendant in Error. 


GREEN, J. 

The rejected offers of testimony in this case, were practically to 
prove by the verbal declarations of the company’s agent a contract 
different from the actual written contract of the parties. It is sought 
to sustain the offers by the theory that the declarations constituted 
a fraud, by means of which the defendant was induced to enter into 
the contract. But they do not come within that category. It is 
admitted that the assessments in question were made in strict accord- 
ance with the plain terms of the application and policy and the by- 
laws of the company. These constitute the entire contract. It was 
offered to prove that the agent told the defendant that the assessments 
would be made upon the basis of the cash premium paid when the 





* Decision rendered, October 6, 1884. From Legal Intelligencer. 
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insurance was obtained, $30, and also that the assessments previously 
made had never been more than 80 to 100 per cent, and would not 
be that much in the future. As to what the assessments might be 
in the future, the agent’s statement could only be an opinion, and it 
was not alleged or offered to be proved that what they had been in 
the past, was falsely stated. The important element in the offer was 
that it was agreed that assessments to be made upon this policy 
should be upon the basis of the $30.cash premium. But this was 
simply an offer to prove a verbal agreement by the agent which was 
different from the express terms of the written contract which was 
executed and accepted by the insured. Such a verbal agreement is 
not a false representation. It is simply an agreement of a different 
tenor from the one actually made. Of course,..this was not an act 
within the authority of a mere agent,.even if there had been no ex- 
press restriction upon his powers. But here the application con- 
tained a positive stipulation that the company should not be bound 
by any act or statement, made to or by the agent, restricting its 
rights or varying its written or printed contracts, unless inserted in 
the application in writing. This is a proper provision, and is the 
law of the parties, which we have no power to alter. 

The portion of the offer which relates to the attempted surrender 
and cancellation of the policy, contains no offer to prove any au- 
thority in the agent to receive and cancel the policy, and was there- 
fore inadmissible. A power to receive applications, premium-notes 
and cash premiums, does not include a power to cancel policies. 
Nor is the offer helped by showing that the policy was sent by the 
agent to the company as a surrendered policy, unless the company 
accepted it as such, and such proof is not embraced in the offer. 

Judgment affirmed. 
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LOWER COURT DECISIONS. 


BENEVOLENT ASSOCIATION.—MODE OF CHANGING BENE- 
FICIARY. 


St. Louis Court of Appeals.— Appeals from Circuit Court, St. Louts. 


JOHN R. COLEMAN and PATRICK RYAN, Respondents. 
v8. 
SUPREME LODGE KNIGHTS OF HONOR, Appellant.* 


Where the charter of a beneficial association authorizes the payment of a sum 
of money from its benetit fund upon the death of a member, provided he 
‘‘has complied with its lawful requirements,” the association may make 
any reasonable requirement as a condition precedent to paying such bene- 
fit to any one. 

A requirement by such an association, as to the form in which the member 
shall designate ‘or change his beneticiary, is a lawful and reasonable 
requirement, and is within the provision of such a charter. 

The establishment by the association of a specific form or mode of changing 
his beneficiary by the member is exclusive of other modes. 

The rules and regulations of a mutual beneficial association become a part of 
the contract made with every person who joins fhe association as a mem- 
ber, and the members are all bound by such regulations. 

An attempt made, by a: member of such an association, to change his bene- 
ficiary ina mode not provided for by its laws, confers no rights on the 
persons thereby designated, and may properly be disregarded by thé 
association. 


Suit brought to recover the sum of $2,000,—claimed as a benefit, 
upon the death of James O’Gallagher, formerly a member of the 
Order of Knights of Honor. 


Jay S. Torrey and James O. Pierce, for Appellant. 
M. Kryeaty, for Respondent. 


Rompaver. J. 
The defendant corporation is a benevolent association, and the 
plaintiffs, claiming to be the assignees — of the benefit of $2,000 to 


* Opinion filed, June 2, 1885. 
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which a deceased member was entitled under the charter, con- 
stitution, and by-laws of the association, sued the corporation for 
that amount, and recovered judgment in the court below. 

The provisions of the defendant’s charter, constitution, and by- 
laws, so far as they aff2ct the merits of this controversy, are as 
follows :— 

The charter provides that the corporation may establish a wid- 
ows and orphans’ benefit fund, from which, on the satisfactory 
evidence of the death of a member of the corporation, who has 
complied with its lawful requirements, a sum not exceeding 
$5,000 shall be paid to his family, or as he may direct. 

The constitution adopted under the charter provides that, out of 
the widows and orphans’ benefit fund, on the satisfactory evidence 
of the death of a member of this corporation, who has complied 
with all its lawful requirements, a sum not exceeding $2,000, shall 
be paid to his family, or as he may direct. 

The by-laws provide: “Each applicant shall direct in his 
application to whom he desires his death benefit paid, which shall 
be subject to such future disposal of the benefit as the member 
may thereafter direct, in accordance with the laws of this order, 
and such direction shall be entered in the benefit certificate. 

“A member may, at any time while in good standing, surrender 
his benefit certificate, which, together with a fee of fifty cents, shall 
be forwarded by the reporter of his lodge, under seal, to the 
supreme reporter, who shall thereupon cancel the old certificate 
and issue a new one in lieu thereof to such member, payable as 
he shall have directed. 

“The supreme reporter shall return to the reporter of the 
subordinate lodge, a benefit certificate signed by the supreme 
dictator and himself, and made payable as the member shall have 
directed in his application ; and the subordinate lodge shall enter 
on record the number thereof; provided, no benefit certficate shall 
be re-issued, except as herein provided, unless satisfactory proof of 
loss of the former benefit certificate is furnished the supreme 
reporter. When a second certificate is issued, the first one shall be 
void.” 

In this case the deceased member took out a benefit certificate, 
and delivered it to his wife. Shortly prior to his death, desiring to 
change the disposition made of the benefit, he gave written notice to 
the officers of the subordinate lodge of which he was a member. 
In that notice he stated that he surrendered the former certificate, 
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and requested that a new one be made out and delivered to him, 
payable to plaintiffs. The old benefit certificate remained in pos- 
session of his wife, he never demanded it of her, his offer to surren- 
der was not accompanied with the certificate itself, and there is no 
pretense that it was lost: The defendant paid to the widow, who 
held such certificate, prior to the institution of this suit, the $2,000; 
whereupon the widow surrendered the certificate to the corporation. 

Upon these facts appearing, the trial court declared that plaintiff 
cannot recover unless the deceased, in accordance with the laws of 
the corporation, rescinded his directiog to defendant to pay the fund 
accruing on his death to his wife, and directed payment thereof to 
plaintiff. 

As the court found for plaintiffs notwithstanding this declaration, 
its finding can be justified only on the following grounds:— 


1. That the by-laws of th2 corporation, providing in what 
manner a member shall direct to whom his benefit is to be paid, are 
invalid. 


2. That it was not the intention of the corporation to prevent by 
its laws other methods of disposition than those therein provided 
for. 

The charter of the corporation provides that the benefit should 
be paid, upon the member’s decease, provided he has complied with 
the lawful requirements of the corporation, to bis family or as he 
may direct. 

It does not purport to describe what are lawful requirements, nor 
does it purport to describe in what manner the direction shall be 
given. The corporation was left at liberty,as long as it did not 
violate the objects of its charter in so doing, to make any reasonable 
requirement as a condition precedent to paying the benefit fund to 
any one, and was further authorized to declare in what manner the 
member should direct the payment to be made, provided such man- 
ner was not unreasonable and not designed to defeat the manifest 
objects of the corporation. 

In the whole range of the adjudged law nothing can be found to 
contravene this position, while the cases asserting it are numerous. 

In Osceola Tribe vs. Schmidt, 47 Md., 98; the appeal was upheld 
which made the decision of the lodge conclusive a3 to members’ 
rights to receive any benefits. 

In National Mut. Aid Society vs. Lupold, 101 Penn. St., 111, the 
charter provided that if a member died within the period named in 





635 Report of Dect-iins, [Aug., 


his certificate, the amount shall be payable to his legal heirs, or any 
person designated in the certificate, or by his will The certificate 
issued, provided among other things that it should be transferred 
and assigned only by and with the consent of the association in- 
dorsed thereon. The member indorsed upon his certificate a direc- 
tion to change the beneficiary from himself to Lupold. No consent 
of the association was shown to the assignment, and it was held in- 
valid as against the company. 

In Highland vs. Highland, 13 Bradwell, 510, a certificate issued by 
this corporation was the subject-matter of controversy. On the 
face of the certificate there was a direction that the benefit be paid 
to Jane Highland, the member's sister. The member subsequently 
married and shortly before his death wrote to his wife, “I want you 
to have all my effects, everything. Tell my sister, if you ever hear 
from her.” The certificate was never delivered to the sister, but was 
found among the effects of the deceased member. The widow 
claimed the benefit, and upon interplea between the sister and 
widow, the court decided that the sister was entitled to it. 

This case was decided in 1883, presumably under the same char- 
ter; both parties contended that the corporation had power by its 
constitution and by-laws to prescribe in what manner a member 
should direct to whom his benefit was to be paid. The court in de- 
ciding this case said: “Having elected to direct on the face of the 
certificate, to whom the money should be paid, it must be paid as 
directed, unless such direction has been changed in the mode pre- 
scribed by the laws and constitution of the order.” 

The defendant’s charter authorizes it to institute grand and sub- 
ordinate lodges under such rules and regulations as the corporation 
may indicate, and confers upon it powers to create, hold, and dis- 
burse the funds named in the objects of the corporation, for promot- 
ing benevolence and relieving the sick and distressed, under such 
regulations as it may deem necessary to adopt. In this regard, de- 
fendant’s charter is not materially different from the charters of 
other corporations whose regulations of a similar character have 
been upheld as valid. The provision that the benefit fund should 
be paid as the members direct is not at all inconsistent with the ex- 
ercise of a power by the corporation, prescribing how the members 
should direct, provided the rule established by the corporation for 
that purpose be reasonable. 

Nor can we see how the member, or those claiming under him, can 
be heard to assert that the rules established by the corporation in 
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that regard were unreasonable. The member is a voluntary party 
to the compact, and as such bound by it, unless it is in derogation 
of some charter right, or is otherwise invalid as contravening some 
paramount provision of the law. The rule may be void as to the 
strangers or members who do not assent to it, and yet good as a 
contract between members of the corporation who do assent to it. 
The member in this instance, by taking the benefit certificate as un- 
der the constitution and by-laws of the corporation and containing 
upon its face a direction to whom such benefit shall be paid, must be 
held to have assented to all these regulations, and they became as 
much part of his contract as if fully set out in the certificate itself. 

We are referred to the case of Expressmen’s Aid Society vs. Lewis, 

9 Mo. Appeal, 412, by appellant as corroborating the view herein in- 
dicated, and by respondent as sustaining the view held by the court 
below. That case, however, was essentially different from the case 
now under consideration, and the decision there has no hearing on 
the present controversy. 
. In that case the wife of the member was the appointee. She died 
before him. The contest was between the. representatives of the 
husband and those of the wife, who interpleaded for the fund volun- 
tarily paid into court by the corporation. The constitution and by- 
laws of the society provided that the fund should be paid to the 
legal representatives of a deceased member upon the death of a 
beneficiary named prior to the death of the member. The court de- 
cided that the representatives of the husband were entitled to the 
fund, and ordered a distribution in strict conformity with the by- 
laws of the corporation. 

We see no ground upon which the rules invoked by defendant in 
this case can be declared illegal. Ncr do we perceive how the 
judgment of the trial court can be sustained on the ground, that 
although the provisions of the constitution and by-laws prescribe in 
what manner a member should direct his benefit to be paid before 
the corporation can be required to pay it, yet, that the manner thus 
prescribed was not exclusive of any other manner which the mem- 
ber should see fit to adopt himself. That construction finds no just 
explanation in anything contained in the instrument before us. It 
must be assumed that when the corporation framed a set of rules, 
providing in the most direct manner for the distribution of this 
fund and for the rights of beneficiaries, the manner thus prescribed 
was exclusive of all others. The expression of one thing is necessa- 
rily the exclusion of another and different thing. Another conclu- 





640 Report of Decisions. [ Aug. 


sion on the subject would iead to the most interminable confusion 
in the matter applicable to the distribution of such funds and fritter 
away funds created for the benefit of widows and orphans, in the 
expenses of endless litigation. 

As there is no controversy concerning the facts in this case, and 
as under the views herein expressed, the trial court upon the' un- 
contested facts should have entered judgment for defendant, its judg- 
ment is reversed and judgment will be entered for defendant in this 
court. All the judges concur. 


Norse.—In the following-named cases, in addition to those cited in the fore- 
going opinion, it has been held that both in designating and changing bene- 
ficiaries in a mutual benefit society, the rules prescribed must be observed : 
Hellenberg vs. I. O. B. B., 94.N. Y., 580; Vollman’s Appeal, 92 Penn. St., 50; 
Greeno vs. Greeno, 25 Hun, 478; Eastman vs. Relief Asso., 20 Cent. L. Jour., 
266. 

2. Achange made in accordance with the prescribed rules divests to the 
former beneficiary of all interest in the fund: Gentry vs. Supreme Lodge, 20 
Cc. L. Jour., 393; Durian vs. Central Verein, 7 Daly, 168; Tennessee Lodge 
vs. Ladd, 5 Lea, 716; Supreme Lodge vs. Martin, 12 Ins. L. Jour., 628. * 


3. The rules and regulations of such a'society bind the members as part of 
their contract: Knights Golden Rule vs. Ainsworth, 71 Ala., 436 ; Supreme 
Lodge vs. Grace, 60 Texas, 569; McMurray vs. Supreme Lodge, 13 Ins. Law 
Jour., 569; Karcher vs. Supreme Lodge, 13 Ins. Law Jour., 786. 





